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INTRODUCTORY. 


The  pressing  necessity  of  providing  relief  from  the  present  intolera- 
ble industrial  conditions,  viewed  both  from  the  standpoint  of  the  em 
ployer  and  employee  and  the  strong  and  imperative  demand  for  legis- 
lative remedy  therefor  upon  the  part  of  the  public  is  advanced  as  the 
reason  for  intruding  these  pages  upon  the  reader's  attention. 

It  is  firmly  believed  that  a  careful  perusal  and  thoughtful  considera- 
tion of  the  matter  herewith  submitted  will  aid  in  arriving  at  a  proper 
understanding  of  the  problem,  and  it  is  hoped  that  the  solution  pro- 
posed herein  will  meet  with  the  approval  of  the  reader  and  public. 

I  wish  to  acknowledge  the  valuable  assistance  rendered  by  Judge  J. 
C.  Moreland,  Clerk  of  the  Supreme  Court;  Miss  Hawley,  State  Librarian, 
and  Miss  Marvin,  of  the  State  Library  Commission,  in  the  collection  of 
data. 

Whatever  of  merit  there  may  be  in  this  compilation  is  largely  due  to 
Mr.  Daniel  Kern,  President  of  the  Columbia  Contract  Company,  whose 
advice  and  assistance  have  been  the  inspiration  hereof. 

"Compensate  all  workmen  for  injury,  tax  all  employers  to  create  the 
compensation  fund,  put  the  burden  on  industry." 

I.  N.  DAY. 

Portland,  Oregon. 


CHAPTER  I. 


STATISTICS. 


Relating  to  Injury  to  Workmen  in  Industrial  Employments. 

The  lowest  estimate  of  the  number  of  persons  injured  and  killed  in 
the  industrial  accidents  in  1909  is  536,000  people. 

"In  the  Battle  of  Gettysburg,  which  lasted  three  days  in  actual  fight 
ing,  there  were  killed  and  wounded  and  missing  43,500  soldiers,  and  if, 
therefore,  you  were  to  have  a  Battle  of  Gettysburg  in  one  of  each  of  12 
divisions  of  the  United  States,  one  in  one  month,  say,  in  the  neighborhood 
of  Boston,  and  the  next  month  in  the  neighborhood  of  New  York  City, 
a  third  at  Washington,  a  fourth  at  New  Orleans,  a  fifth  in  Cincinnati, 
one  at  Pittsburgh,  a  seventh  at  Chicago,  one  at  St.  Louis,  one  in  Min- 
neapolis, one  in  Denver,  one  at  Portland,  Oregon,  and  wind  up  at  the 
end  of  the  year  at  San  Francisco,  you  would  not  create  quite  the  damage 
and  destruction  which  takes  place  in  the  conduct  of  our  industries  for 
one  year;  yet  the  common  law  does  not  pretend  to  furnish  any  relief  or 
remedy,  only  in  those  cases  in  which  the  employer  is  negligent,  and  the 
best  figures  indicate  that  it  does  not  exceed  20  per  cent  of  all  injuries, 
and  even  the  part  of  that  relief  which  reaches  the  employees  is  less  than 
one-fifth  of  what  the  employers  pay  out  to  protect  themselves  against 
the  liability  arising  out  of  injuries  to  workmen  in  industrial  accidents." 

Hearings  before  Committee  on  Judiciary,  House  of  Representatives. 
Submitted  by  James  Harrington  Boyd. 


Statistics  indicating  the  responsibility  for  accidents  are  not  generally 
available,  no  provision  having  been  made  for  their  compilation,  previous 
to  modern  labor  legislation. 

The  following  table  reported  by  the  Wisconsin  Factory  Inspectors  in 
the  labor  report  1907-8  is  both  interesting  and  instructive,  as  the  condi- 
tions prevailing  in  Wisconsin  may  he  fairly  considered  as  prevailing 
generally  in  States  where  the  industries  are  of  a  similar  character. 

"When  the  standard  is  ordinary  care: 
Responsibility  Number      Per  Cent 


STATISTICS. 


Fault  of  Employer 
Fault  of  Workman 
Fault  of  Both   


Fault  of  Fellow  Servant 
Hazard  of  Industry 


17 
14 
124 


27 


.-,6 


11.35 
23.53 
7.14 
5.88 
52.10 


238 
26 


100.00 


Not  Ascertained   

Not  at  Work  for  Employer 
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Cases    Investigated   318 

This  gives  us  quite  definite  information  showing  that  more  than  one- 
half  of  the  accidents  were  occasioned  by  the  hazards  of  the  industry." 


Annual  report  of  0.  P.  Hoff,  State  Commissioner  of  Labor  of  Oregon, 
1912.  The  accidents  are  classified  under  the  several  crafts  and  trades  as 
follows : 


Blacksmithing    60 

Bridge  construction    27 

Can  manufacturing    46 

Carpenters    50 

Concrete,  cement  and  paving    28 

Construction    398 

Electrical  work    185 

Furniture,  etc   27 

Logging   461 

Machine  shops,  foundries,  etc   544 

Meat  concerns    66 

Mining    22 

Paper  mill    445 

Power  plants  and  construction  work   35 

Quarry  work    20 

Railroad  construction    309 

Railroad  section    264 

Railroad  train    407 

Railroad  yard    396 

Sawmills,  planing  mills,  etc   645 

Sawmill  and  planing  mill  yards   285 

Teaming     62 

Warehouse  and  dock  work   98 

Woolen  mills   38 

Miscellaneous   261 


Total  5179 

Of  the  above  accidents  164  resulted  fatally,  as  follows: 

Brick  yard    1 

Bridge  construction    1 

Carpenters    2 

Concrete,  cement  and  paving    2 

Construction    12 

Electrical    5 

Elevator  operator    1 

Fish  cannery    1 

Harvesting   1 

Logging    44 

Machine  shops,  etc   2 

Mining    2 

Paper  mill   1 

Quarry    10 
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Railroad  construction 
Railroad  section 

Railroad  train   

Railroad  yard,  etc.  .  . 

Sawmills,  etc  

Sawmills,  etc.,  yard  . 
Sheet  metal  works  .  . 

Steamboat   

Store   

Warehouse  and  dock 

Wood  distillery   

Wood  saw  


18 


16 


14 


2 


6 


9 


5 


5 
1 


1 


1 


1 


Total 


164 


REPORT  OF  THE 

Employers'  Liability  and  Workmen's  Compensation  Commission  of  the 

State  of  Michigan. 

II.    RESPONSIBILITY  FOR  ACCIDENTS. 

"No  independent  investigation  was  made  by  the  Commission  as  to  the 
responsibility  for  accidents,  other  than  was  developed  in  the  course  of 
the  investigation  as  to  the  number  of  accidents  and  the  general  facts 
relating  thereto.  The  Commission  was  interested  to  learn  what  percen- 
tage of  accidents  was  due  to  the  hazards  of  modern  industry,  and  like- 
wise as  to  how  accidents  could  be  distributed  as  between  the  workman 
and  the  employer,  so  far  as  the  responsibility  of  either  was  concerned. 
But,  it  knew  of  no  reason  why  the  same  general  percentage  should  not 
obtain  in  Michigan  as  had  been  found  by  other  commissions  to  exist  in 
other  states,  and  it,  therefore,  adopted  the  results  of  inquiries  of  other 
like  comissions  in  the  place  of  an  independent  investigation.  The  New 
York  Commission,  investigating  280  fatal  accidents  in  New  York  during 
1907  and  1908,  determined  that  87%  per  cent  of  them  were  due  to  what 
might  be  termed  modern  causes,  and  in  fact  had  occurred  almost  en- 
tirely in  industries  which  were  not  known  when  the  present  liability 
rules  were  made  a  part  of  the  present  common  law.  Of  these  accidents, 
therefore,  an  increasing  proportion  should  be  charged  to  the  hazards  of 
the  industry,  and  not  to  the  negligence  of  either  the  employer  or  the 
employee. 

The  Commission  appointed  in  the  State  of  Minnesota  analyzed  1253 
reported  accidents,  and  determined  that  71.6  per  cent  of  these  were  due 
to  the  hazards  of  the  industry,  15.6  per  cent  to  the  wilful  negligence  of 
the  workmen,  5.2  per  cent  to  the  contributory  negligence  of  the  work- 
men, 5  per  cent  to  the  negligence  of  a  fellow  servant,  and  2.6  per  cent 
directly  to  the  fault  of  the  employer. 
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An  investigation  by  Crystal  Eastman,  a  trained  student  of  this  prob- 
lem, of  377  fatal  accidents  in  the  Pittsburg,  Pennsylvania  District,  classi- 
fied the  responsibility  as  follows:  Causes  attributed  solely  to  employers 
or  those  who  represented  them,  29.97  per  cent;  causes  attributed  solely 
to  those  killed,  or  their  fellow  workmen,  27.85  per  cent;  causes  attrib- 
uted to  both  the  above  classes,  16.91  per  cent;  causes  attributed  to 
neither  of  the  above  classes,  26.27  per  cent. 

The  Imperial  Insurance  Office  of  the  German  Empire,  reporting  as 
to  46.000  accidents  reported,  found  that  the  fault  of  the  employer  had 
caused  16.81  per  cent;  the  fault  of  the  employee,  28.89  per  cent;  the  fault 
of  both  parties,  9.94  per  cent,  and  the  inevitable  risk  of  industry  and  all 
other  causes,  44.36  per  cent. 

These  statistics  demonstrated  to  the  Commission  not  only  the  im- 
possibility of  securing  justice  to  either  the  employee  or  the  employer 
by  a  modification  of  the  present  rules  of  liability,  but  also  the  necessity 
of  affording  relief  for  the  increasing  number  of  accidents  where  the  re- 
sponsibility can  not  be  traced." 

"The  total  amount  of  premiums  paid  yearly  by  Michigan  employers 
for  all  forms  of  indemnity  insurance  approximates  $725,082.00." 
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CHAPTER  II. 

The  common  law  liability  as  applied  to  both  employer  and  employee 
has  been  so  elaborately  and  clearly  stated  in  the  report  of  the  Ohio 
Liability  Board  of  Awards  it  is  submitted  without  change. 

COMMON  LAW  LIABILITY. 

"The  principles  of  the  common  law,  except  as  it  may  have  been  mod- 
ified by  statute,  have  heretofore  determined  the  right  of  an  employee 
to  recover  from  his  employer  for  an  injury  received  during  the  course 
of  his  employment,  and  the  right  of  recovery  depended  solely,  in  the 
first  instance,  on  whether  the  employer  had  been  negligent  in  perform- 
ing some  duty  toward  the  employee  imposed  upon  him  by  law,  or 
implied  from  the  contract  of  employment." 

"The  contract  of  employment  under  the  common  law  imposed  the 
obligation  upon  the  employer  to  use  ordinary  care  in  the  following  par- 
ticulars : 

1.  In  furnishing  his  employees  a  safe  place  in  which  to  work. 

2.  In  furnishing  safe  tools  and  machinery  with  which  to  work. 

3.  In  making  reasonable  rules  and  regulations. 

4.  In  the  selection  of  reasonably  competent  persons  to  assist  in  the 
work  to  be  done." 

"The  contract  of  employment  likewise  imposed  certain  obligations 
to  be  observed  by  the  employee,  among  which  were: 

1.  That  he  should  use  ordinary  care  to  avoid  injury  to  himself. 

2.  That  he  should  obey  and  observe  such  reasonable  rules  and  reg- 
ulations as  might  be  formulated  by  the  employer  for  the  orderly  dis- 
position of  the  work  in  hand,  and  for  the  safety  of  employees  gener- 
ally. 

ri.  That  he  should  assume  such  ordinary  risks  as  are  incident  to 
the  employment. 

4.  That  he  should  assume  the  risk  of  injury  received  on  account  of 
the  negligence  of  his  fellow  servants." 

"The  failure  of  the  employer  to  so  use  ordinary  care,  which  is  such 
care  as  the  ordinary  prudent  man  would  exercise  under  like  circum- 
stances and  conditions  renders  the  employer  liable  in  dam.ages  for  any 
injury  that  may  result  to  his  employee — provided  always  that  the  em- 
ployee had  himself  observed  the  conditions  imposed  upon  him  by  the 
contract  of  employment." 

"From  .the  foregoing  summary,  it  will  be  observed  that  the  employer 
is  never  liable  in  damages  for  an  injury  to  his  employee  unless  he  has 
failed  to  exercise  'ordinary  care' — in  other  words,  unless  he  is  negligent 
in  failing  to  perform  the  duties  on  his  part  to  be  performed,  which  are 
imposed  upon  him  by  law,  or  are  implied  by  the  contract  of  employment. 
Neither  is  the  employer  liable,  although  negligent,  if,  at  the  time  of  re- 
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ceiving  his  injury,  the  employee  himself  was  not  exercising  due  care  for 
his  own  safety,  and  such  failure  on  his  part  to  so  exercise  due  care  con- 
tributed in  any  degree  to  his  injury." 

"We  believe  the  foregoing  to  be  a  fairly  accurate  statement  of  the 
common  law  principles  governing  in  all  cases  where  an  employee  seeks 
to  recover  damages  from  his  employer  for  an  injury  received  in  the 
course  of  his  employment,  and  in  the  practical  application  of  the  law  in 
contested  cases,  where  the  fact  of  injury  itself  is  not  contested,  the  em- 
ployer may  plead  and  prove  as  a  defense  the  violation  by  the  employee 
of  any  one  of  the  obligations  imposed  upon  him  by  the  contract  of  em- 
ployment, in  which  event,  he  is  said  to  assert  the  'common  law  defenses,' 
which  are: 

1.  That  the  employee  was  not,  when  injured,  in  the  exercise  of  due 
care,  or  was  guilty  of  contributory  negligence. 

2.  That  the  injury  received  by  the  employee  was  one  of  the  risks 
incident  to  the  contract  of  employment. 

3.  That  the  injury  was  the  result  of  the  negligence  of  a  fellow  ser- 
vant." 

"These  defenses  are  commonly  referred  to  as  'contributory  negli 
gence,'  'assumption  of  risk,'  and  'the  fellow  servant  rule.'  " 

"It  will  thus  be  seen  that  by  the  common  law  rule  the  employee  as- 
sumes all  of  the  ordinary  risks  incident  to  his  employment,  and  that  his 
employer  is  only  liable  when  he  is  guilty  of  negligence  and  the  employee 
is  wholly  free  from  negligence  and  his  injury  was  not  caused  by  the 
negligence  of  a  fellow  servant." 

"The  common  law  gave  no  right  of  action  to  the  personal  represen 
tative  of  a  killed  employee  on  account  of  the  death  of  such  employee.'' 

"To  summarize: 

1.  (a)  At  common  law  established  fault  or  negligence  of  the  em- 
ployer is  the  sole  basis  of  recovery  in  an  action  by  an  employee  for  in- 
jury received  in  the  course  of  his  employment. 

(b)  In  all  such  actions  the  employer  may  plead  either  the  'contrib- 
utory negligence,'  'assumed  risk,'  or  'fellow  servant'  defense,  as  may 
be  appropriate. 

(c)  No  right  of  recovery  exists  for  wrongfully  causing  death." 
The  controlling  element  in  Common  Law  liability  is  negligence  or  fault. 
To  state  the  proposition  conversely: 

1.  If  the  servant  be  negligent  in  any  degree  that  contributes  to  his 
injury,  he  does  not  recover. 

2.  If  the  injury  be  due  to  the  negligence  of  fellow  employee,  there 
is  no  recovery. 

3.  If  the  accident  be  the  result  of  ordinary  and  obvious  risks  inci- 
dent to  the  employment  or  special  risks  arising  out  of  dangerous  condi 
tions  known  to  and  appreciated  by  the  employee,  there  is  no  recovery." 
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It  is  not  to  be  expected  that  the  remedy  for  existing  evils  growing 
out  of  the  tremendous  development  and  consequent  complexity  of 
modern  industrial  life  is  to  be  found  in  the  modification  or  abrogation 
of  the  simple  rules  of  the  Common  Law  governing  the  relations  of 
Master  and  Man,  and  as  conclusive  thereon  I  submit  the  following 
taken  from  the  brief  filed  by  special  counsel  for  the  State  of  Ohio 
with  the  Supreme  Court  in  the  issue  of  the  constitutionality  of  the  Ohio 
Workmen s  Compensation  Act: 

Hearings  Before  the  Committee  on  the  Judiciary,  House  of  Representa- 
tives, Sixty-Second  Congress. 

(Submitted  by  James  Harrington  Boyd.) 


"Table  No.  X  accident  statistics  of , industries  for  the  three  years  1887 
and  1897  and  1907  under  German  law. 


1887. 

1897. 

1907. 

By  fault  of 

Per  Ct. 

Per  Ct. 

Per  Ct. 

Employer 

  20.47 

17.30 

16.81 

Employee 

  26.56 

29.74 

28.89 

Both ,  parties 

  8.01 

10.14 

9.94 

Due  to  negligence 

of  the  parties. 

  55.04 

57.18 

55.64 

Due  to  inevitable 

risks    of  the 

industries  and 

other  causes   . . 

  44.96 

42.82 

44.36 

100.00 

100.00 

100.00 

This  table,  covering  a  period  of  20  years  of  experience,  shows  not 
only  the  elements  of  fault  which  enter  into  the  problem,  but  also  sup- 
plies a  valuable  basis  for  further  improvements  of  preventive  measures, 
since  from  55  to  57  per  cent  of  all  accidents  are  due  either  to  the  fault 
of  the  employer,  employee,  or  their  combined  negligence. 

It  is  of  interest  in  this  connection  that  the  tables  of  the  Minnesota 
and  Wisconsin  labor  departments  ascribe  from  40  to  50  per  cent  of  all 
industrial  accidents,  on  the  average,  as  due  solely  to  the  inevitable  risks 
of  the  business.  The  Austrian  tables  show  70  per  cent  are  attributed 
to  this  cause. 

It  is  first  to  be  noted  that  this  Table  No.  X  represents  the  experi- 
ence of  the  operation  of  the  compulsory  German  State  Insurance  Law 
for  a  period  of  25  years,  under  the  operation  of  which  from  4,000,000  to 
21,000,000  workingmen  engaged  in  all  possible  industrial,  governmental, 
and  agricultural  occupations  of  a  great  nation  with  respect  to  the  de- 
termination of  the  element  of  fault  entering  into  the  causes  of  accidents 
to  workmen.  We  shall  define  the  natural  hazard  of  any  occupation  by 
the  equation: 
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lneivtable  risk  plus  combined  negligence  of  both  employer  and  em- 
ployee equals  natural  hazard. 

From  Table  No.  X  it  follows: 

1887.  1897.  1907. 

Fault  of  both  parties                                                  8.01  10.14  9.94 

Inevitable    risks   44.96  42.82  44.36 

Natural   hazard   52.97       52.96  54.30 

Average,  53.41  per  cent. 

During  the  period  1887-1897  there  were  put  under  the  operation  of 
the  German  law  the  workingtnen  employed  in  the  occupations  of  agri- 
culture, forestry,  building  trades,  to  the  number  of  12,500.000.  who  here- 
tofore were  not  insured.  This  large  class  of  workingmen  were  the 
most  ignorant  and  poorest  trained  of  all  the  workingmen  insured  under 
the  law.  You  note  that  the  per  cent  of  the  causes  of  accidents  attrib- 
utable to  the  negligence  of  the  employee  increased  from  26.56  per  cent 
in  1887  to  29.74  per  cent  in  1897,  an  increase  of  almost  3  per  cent.  Dur 
ing  the  next  decade,  1897-1907,  this  element  of  fault  fell  from  29.74  per 
cent  to  28.89  per  cent,  while  the  number  of  such  workingmen  remained 
practically  at  the  12,000.000  mark.  This  is  due  to  a  gradual  improvement 
of  the  ways  and  means  of  preventing  accidents  so  carefully  studied  in 
Germany. 

The  superior  intelligence  of  the  employers  made  a  more  marked  im- 
provement in  the  reduction  of  the  element  of  fault  due  to  the  employ- 
ers' negligence. 

Thus  the  causes  of  accidents  attributable  to  the  employer  in  1887  was 
20.47  per  cent;  in  1897  it  fell  to  17.30  per  cent,  and  during  the  next  de- 
cade it  fell  to  16.81  per  cent  in  1907.  But,  notwithstanding  these  improve- 
ments in  the  reduction  of  the  element  of  fault,  3_et  the  per  cent  of  the 
causes  of  accidents  due  to  natural  hazard  remains  practically  constant, 
as  shown  at  53.41  per  cent. 

An  analysis  of  the  experience  of  foregoing  millions  of  workmen  un- 
der the  operation  of  the  compulsory  State  insurance  in  Germany  for 
two  and  one-half  decades.  1883-87,  1887-1908,  with  respect  to  the  ele- 
ments of  fault  of  the  employer,  of  the  fault  of  the  employee,  and  the 
inevitable  risks  of  the  business  are  given  in  Table  No.  X. 

This  leads  us  to  the  first  fundamental  conclusion  of  primary  evidence 
in  our  problem : 

That  no  matter  how  careful  the  employer  is  or  how  careful  the  em 
ployee  may  be,  or  how  high  the  efficiency  of  the  State  may  rise  in  the 
application  of  ways  and  means  in  the  prevention  of  accidents,  the  nat- 
ural hazard  remains  practically  constant.  That  on  the  average  of  from 
52  per  cent  to  53  per  cent  of  the  cause  of  all  accidents  are  due  to  the 
natural  hazard  of  the  business. 

This  -is  the  first  element  of  insecurity  of  workingmen  under  the  mod 
ern  wage  system,  for  the  reason  that  an  injured  workman  can  not  re- 


cover  at  all  in  an  action  at  law  for  damages  on  account  of  an  accident 
received  while  working  for  his  master  until  he  can  prove  that  his  master 
was  negligent  and  that  that  negligence  was  a  contributory  cause  to  his 
injury. 

The  object  of  gving  an  injured  workman  a  cause  of  action  for  such 
injuries  as  are  the  subject  of  this  paper  is  not  only  to  compensate  the 
workman  (especially  in  the  case  of  death  or  total  disability),  but  prin- 
cipally to  furnish  some  compensation  to  his  dependents,  who  might  be- 
come public  charges  when  their  means  of  support  are  cut  off  by  such 
an  accident. 

The  entire  equity  side  of  our  court  has  been  built  up  on  the  theory 
that  justice  should  be  done  between  man  and  man  when  the  common 
law  does  not  furnish  any  remedy  or  does  not  furnish  an  adequate  rem- 
edy. 

Here  in  this  problem  there  is  the  one  element  alone  of  52  per  cent 
of  all  cases  of  injury  which  the  common  law  does  not  presume  to  fur- 
nish any  relief  at  all — none  for  the  injured  workman  and  none  for  the 
dependents  who,  in  most  of  such  cases,  must  be  supported  by  the  com- 
munity in  which  they  live.  This  leads  us  to  the  second  fundamental  con- 
clusion of  primary  evidence  in  our  problem. 

Table  No.  X  shows  us  that  the  element  of  the  causes  of  accidents 
whch  were  attributable  to  the  workmen's  own  negligence  (taking  the 
workmen  of  a  State  or  Nation  as  a  whole)  is  on  the  average: 

One-third  (26.56  per  cent  plus  29.74  per  cent  plus  28.89  per  cent) 
equals  28.39  per  cent. 

The  effect  on  dependents  is  just  the  same,  whether  the  cause  of  the 
injury  was  due  to  the  negligence  of  the  employee,  to  that  of  the  em- 
ployer, or  to  the  natural  hazard  of  the  business.  The  common  law  in 
theory  denies  the  injured  workmen  relief  in  all  of  these  cases,  to-wit, 
28.:;9  per  cent,  and,  further,  there  is  no  cause  of  action  at  all  in  the 
53.41  per  cent  of  the  cases  due  to  the  natural  hazard.  Or  in  the  combi- 
nation of  the  two  elements,  natural  hazard  and  negligence  of  the  work- 
men— that  is,  in  81.80  per  cent  of  the  cases  of  injury  the  common  law 
does  not  presume  to  furnish  any  compensation  either  to  the  workman 
or  his  dependents. 

The  third  conclusion  of  primary  evidence  in  our  problem  relating  to 
the  economic  insecurity  of  the  workingmen  under  the  modern  wage  sys- 
tem in  the  United  States  is: 

That  the  per  cent  of  cases  of  injuries  to  workmen,  the  causes  of 
which  are  attributable  to  the  negligence  of  the  employer,  is  on  the 
average  (Table  No.  X)  but  18.53  per  cent  of  the  cases.  This  is  the  third 
cause  of  the  economic  insecurity  of  workingmen  under  the  modern 
wage  system. 

It  is  susceptible  of  proof  that  the  foregoing  elements  of  negligence 
of  employer,  employee,  and  natural  hazard  are  practically  the  same  in 
the  United  States  as  they  are  in  Germany. 
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The  discussion  to  immediately  follow  will  show,  in  presenting  the 
'statistical  experience  of  workinkmen  under  the  common  law  and  lia- 
bility laws  in  the  United  States,'  immediately  below,  that  while  in  the- 
ory the  common  law  remedy  furnishes  compensation  in  18.53  per  cent 
of  cases  of  injuries  to  workingmen,  that,  however,  in  practice  that  com- 
pensation in  any  amount  is  paid  in  less  than  6  per  cent  to  less  than  12% 
per  cent  of  the  cases,  and  then  only  in  amounts  about  one-fifth  of  ade- 
quate compensation." 

"In  making  settlements  of  65,800  accidents  covering  a  period  of 
about  eight  years  in  Cleveland,  Ohio,  the  Aetna  Liability  Insurance 
Company  made  payments  of  any  kind  in  only  6  per  cent  of  the  cases." 

"The  fourth  element  which  enters  into  the  determination  of  the  eco- 
nomic insecurity  of  workingmen  under  the  modern  wage  system  is  the 
following:  While,  theoretically,  injured  workmen  have  a  cause  of  action 
at  law  against  their  employer  in  18.19  per  cent  of  the  cases  of  injuries 
to  them  (Table  No.  X),  we  learn  further  from  this  table  that  the  per  cent 
of  accidents  the  causes  of  which  are  attributable  to  the  combined  negli- 
gence of  the  employer  and  employee  is  9.94  per  cent,  and  from  Ger- 
man statistics  we  learn  that  the  portion  of  this  9.94  per  cent  which  is 
due  to  the  negligence  of  fellow  servants  is  5.28  per  cent.  But  in  the 
cases  which  come  under  the  fellow-servant  rule  the  injured  workmen 
can  not  recover.  Subtract  5.28  per  cent  from  the  18.19  per  cent  there 
is  left  only  12.91  per  cent  of  the  cases  in  which  injured  workmen  can 
theoretically  recover  under  the  common  and  liability  laws  for  personal 
injuries  received  while  at  work." 

"Now,  the  common  law  does  not  presume  to  furnish  a  plan  of  relief 
except  where  it  can  be  proven  that  the  defendant  is  at  fault;  there- 
fore, the  common  law  does  not  presume  to  furnish  any  relief  for  some- 
thing like  SO  per  cent  of  all  workingmen  injured  and  killed  in  the  United 
States,  and  the  lowest  estimate  of  the  number  of  persons  injured  and 
killed  in  the  industrial  accidents  in  1909  is  536,000  people." 
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CHAPTER  III. 
OPINIONS  OF  PUBLICISTS  UPON  THE  SUBJECT. 
Of  Employers'  Liability  and  Workmen's  Compensation  for  Injury. 

( Extract  from  Saturday  Evening  Post.  "An  Interview  With  Mr.  Taft," 
by  William  W.  Price.") 

"Man  today  is  injured  through  the  inherent  dangers  of  industry,  and 
the  basis  of  compensation  ought  to  be  changed  and  made  a  risk  of  in- 
dustry itself,  so  that  the  liability  will  follow  from  the  fact  of  injury    .  ." 

"The  United  States  is  far  behind  other  civilized  nations  of  the  world 
in  workmen's  compensation.  There  are  few  countries  where  provision 
has  not  been  made  for  workmen's  compensation  independent  of  negli- 
gence. Most  countries  recognize  the  right  of  an  injured  workman  to 
compensation  in  every  case  where  there  has  not  been  willful  intention  or 
intoxication  ..." 

"Most  of  the  foreign  countries  follow  either  of  two  methods — one  re- 
quiring employers  to  pay  assessments  into  an  insurance  fund  that  is  admin- 
istered under  government  supervision,  and  the  other  requiring  direct  pay- 
ment to  employees  or  dependents.  The  insurance  scheme  is  said  to  work 
well  in  Germany  where  it  fits  in  with  the  system  of  laws  and  conditions." 

President  Taft: 

"1  am  hopeful,  indeed,  that  before  many  years  have  passed  we  shall  be 
able  to  adopt  a  system  by  which  there  shall  be  settled  promptly  on  rules 
>pecified  with  the  same  degree  of  certaf.nty  that  they  are  specified  in  an 
insurance  policy,  how  much  a  man  shall  receive  for  an  injury,  proportion- 
ate to  the  wages  he  gets  and  proportionate  to  the  disabling  character  of 
the  injury  ...  In  other  words,  I  think  we  ought  to  have  a  uniformity 
of  award,  a  dispatch  and  quickness  in  award,  so  that  the  lawyers  may  be 
eliminated  and  that  the  money  may  go  directly  to  the  object  to  which  it 
ought  to  be  devoted.  It  will  rid  the  courts  of  litigation  with  which  they 
are  now  loaded  down.  It  will  make  the  awards  reasonable  but  quick,  and 
there  will  be  no  division  in  the  money  paid  to  widow  and  orphans  or  to 
the  helpless  cripple.  That  system  is  forcing  its  way  in  Europe  and  I 
hope  we  may  have  it  here." 

(Address  of  the  President  at  Worcester,  Mass.,  before  the  joint  com- 
mittee of  P.rotherhrjods  in  Train  Service,  June,  3  010.) 

Hon.  W.  S.  Andrews,  Judge  of  the  Supreme  Court  of  New  York: 

"The  result  of  negligence  litigation  as  at  present  conducted  in  our 
courts  is  bad.  There  is  the  lack  of  confidence  in  the  administration  of 
the  law  arising  from  failure  to  recover  for  the  accidents  because  of  tech- 
nical rules  which  in  the  public  mind  at  least  have  no  real  basis  in  jus- 
tice   .    .    .    Still  more  serious  is  the  distrust  occasioned  by  the  practices 
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of  lawyers  and  their  methods  in  obtaining  clients  and  dividing  with  them  the 
recoveries — methods  likely  to  persist  under  the  present  conditions.  There  is 
also  the  fact  that  where  no  recovery  can  be  had  the  whole  burden  in 
industrial  accidents  is  borne  by  the  class  least  able  to  bear  it,  although 
the  person  injured  may  be  absolutely  innocent  of  any  wrongdoing.  In 
short,  my  experience  is  that  the  present  method  of  dealing  with  these 
controversies  is  unsatisfactory." 

(Reply  of  Judge  Andrews  to  the  chairman  of  the  Employers'  Liability 
Commission  of  New  York.) 

Hon.  Francis  W.  Scott  Judge  of  Supreme  Court  of  New  York: 

"My  deliberate  conviction  is  that  the  present  system  of  leaving  the 
question  of  compensation  to  be  determined  by  the  ordinary  process  of  a 
law  suit  produces  most  unequal  and  often  most  inequitable  results;  is  un- 
fair both  to  employer  and  employee,  and  involves  an  utterly  unreasonable 
economic  waste  of  the  aggregate  amount  paid  as  damages.  I  am  also 
convinced  that  much  better  and  more  satisfactory  results  for  all  con- 
cerned would  be  attained  if  the  liability  for  injuries  to  employees  was 
recognized  as  an  inevitable  incident  of  all  industrial  enterprises,  differing 
only  in  degree  as  some  employments  are  inherently  more  dangerous  than 
others.  This  liability  when  thus  recognized,  should  be  estimated  as  a  prob- 
able part  of  the  cost  of  the  enterprise  and  provided  against.  What  an  in- 
jured employee  needs  is,  first,  certainty  of  compensation;  second,  prompt 
payment;  and  third,  cheapness  of  procuring  it." 

(Reply  of  Judge  Scott  to  the  chairman  of  the  Employers'  Liability 
Commission  of  New  York.) 

Hon.  Everett  P.  Wheeler,  of  the  New  York  Bar : 

"Allow  a  veteran  lawyer  who  has  had  much  experience  in  negligence 
cases  to  contribute  to  the  discussion  on  compensation  for  injuries  to 
workmen  .  .  .  Companies  were  chartered  with  power  to  insure  em- 
ployers against  liabilities  for  injuries  to  their  workmen.  The  result  is,  as 
your  columns  show,  that  the  employers  pay  large  sums  in  insurance  pre- 
miums, but  only  one-quarter  of  these  go  to  the  injured  parties.  The 
whole  arrangement  is  a  cruel  and  wasteful  one,  and  the  worst  of  all  is 
that  frequently  the  most  deserving  receive  no  compensation.  Under  ex- 
isting conditions  the  employer  cannot,  and  very  often  the  agent  of  insur- 
ance companies  will  not  settle  a  claim  which  is  intrinsically  just  .  .  . 
In  any  case,  it  seems  to  me  clear  that  the  provision  should  be  made  by 
law  for  compensation  to  injured  workmen  or  their  families  and  that  the 
present  cruel  and  wasteful  system  should  be  changed." 
(Vol.  23,  Survey  Charities,  Oct.  9  and  10.  p.  590.) 

Quoting  the  opinion  of  Supreme  Court  of  Washington  (Sept.  27,  1911). 
sustaining  the  Compulsory  Workman's  Compensation  Act  of  that  state, 
as  follows: 

"No  one  knows  better  than  judges  of  courts  of  nisi  prius  and  of  review 
that  the  common  law  method  of  making  such  awards,  even  in  those  in- 
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stances  to  which  it  is  applicable,  proves  in  practic-e  most  unsatisfactory. 
All  judges  have  been  witnesses  to  extravagant  awards  made  for  most 
trivial  injuries,  ai*d  trivial  awards  made  for  injuries  ruinous  in  their  na- 
ture; and  perhaps  no  verdicts  of  juries  are  interfered  with  so  often  by  the 
courts  as  verdicts  making  awards  in  such  cases.  There  is  no  standard 
of  measurment  that  the  court  can  submit  to  the  jury  by  which  they  can 
determine  the  amount  of  the  award  ..." 

Hon.  Samuel  Gompers,  President  American  Federation  of  Labor: 

"Just,  Immune,  positively  affirmative  and  effective  legislation  must  in 
honor  and  duty  be  enacted  by  the  States.  Seemingly  the  American  public 
has  just  awakened  to  the  fact  that  of  all  civilized  countries  of  the  world, 
Turkey  and  United  States  are  the  only  two  left  that  still  cling  to  the  old 
common  law  doctrine  of  liability  with  respect  to  industrial  accidents  .  .  . 
This  awakening  will  force  upon  the  workers  of  the  United  States  some  kind 
of  workmen's  compensation  legislation,  and  unless  labor  takes  an  active 
part  in  the  movements,  its  interests  in  regard  to  this  zvill  not  be  properly 
safeguarded .  Industry  must  bear  the  financial  burden  of  accidents  to  the 
human  being,  exactly  as  it  docs  now  in  case  of  accidents  to  machinery  or 
to  other  property.  The  organized  workers  are  thoroughly  aroused  on  this 
subject    .  1  .    .  " 

(Extract  from  an  editorial  by  Mr.  Gompers  on  workman's  compensa- 
tion in  American  Fcdcrationist ,  April,  1911,  p.  299.) 

Hon.  John  Kirby,  President  National  Association  of  Manufacturers: 

.  .  There  is  no  doubt  that  there  is,  and  has  been  need  for  some  sort 
of  legislative  action  that  will  insure  the  payment  of  just  compensation  direct 
to  the  injured  workman  or  their  proper  beneficiaries  without  the  necessity 
of  long  drawn  out  litigation,  resulting,  in  most  cases,  in  the  'ambulance 
chasing'  lawyer  getting  the  lion's  share  of  the  award,  where  there  is  any 
.  .  .  To  this  question  the  National  Association  of  Manufacturers  has 
given  a  great  deal  of  thought  and  attention,  with  a  view  to  devising"  a  plan 
and  urging  the  adoption  of  legislation  that  will  eliminate  litigation  and  secure 
to  the  injured  ivorkman,  or  his  dependents,  the  payment  of  just  compensa- 
tion through  a  system  that  zvill  eventually  distribute  the  burden  over  the 
community  and  which  will  insure  to  the  employer  immunity  from  liability 
other  than  the  payment  into  a  fund,  properly  controlled,  of  a  pre-determined 
per  capita  sum  upon  the  workmen  in  his  employ.  To  that  end,  a  committee 
composed  of  broad-gauged,  liberal-minded  men  was  appointed,  in  July, 
1909.  to  make  an  exhaustive  investigation  of  the  subject,  and  the  subject 
of  accident  prevention  as  well,  in  this  and  foreign  countries." 

(Extract  from  an  address  delivered  by  Mr.  Kirby  before  the  Metal 
Manufacturers'  Association  at  Philadelphia,  and  reported  in  American 
Industries,  March,  1911,  a  magazine  published  by  the  National  Association 
of  Manufacturers.) 
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Extract  from  "The  World's  Work,"  article  entitled  "The  New  Free- 
dom," by  President-elect  Woodrow  Wilson: 

"In  this  new  age  we  find,  for  instance,  that  our  laws  with  regard 
to  the  relations  of  employer  and  employee  are  in  many  respects  wholly 
antiquated  and  impossible.  They  were  framed  for  another  age,  which 
nobody  now  living  remembers,  which  is,  indeed,  so  remote  from  our 
life  that  it  would  be  difficult  for  many  of  us  to  understand  it  if  it 
were  described  to  us.  The  employer  is  now  generally  a  corporation 
or  a  huge  company  of  some  kind;  the  employee  is  one  of  hundreds 
or  of  thousands  brought  together,  not  by  individual  masters  whom  they 
know  and  with  whom  they  have  personal  relations,  but  by  agents  of 
one  sort  or  another.  Workingmen  are  marshaled  in  great  numbers  for 
the  performance  of  a  multitude  of  particular  tasks  under  a  common 
discipline.  They  generally  use  dangerous  and  powerful  machinery, 
over  whose  repair  and  renewal  they  have  no  control.  New  rules  must 
be  devised  with  regard  to  their  obligations  and  their  rights,  their  obli- 
gations to  their  employers  and  their  responsibilities  to  one  another 
New  rules  must  be  devised  for  their  protection,  for  their  compensa- 
tion when  injured,  for  their  support  when  disabled." 
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CHAPTER  IV. 

JUDICIAL  CONSTRUCTION  MODIFYING 
and 

Legislation  Modifying  or  Abrogating  Common  Law  Defense 

(From  report  of  Employers'  Liability  and  Workmen's  Compensation 
Commission,  Appointed  by  Authority  of  Congress.) 

COMMON-LAW  RULES  NO  LONGER  ADEQUATE. 

"At  the  time  of  the  adoption  of  the  common  law  rules  of  liability,  in- 
dustrial conditions  radically  differed  from  those  which  prevail  today.  The 
master  employed  comparatively  few  servants,  with  whom  in  the  perfor- 
mance of  their  work  he  was  brought  into  intimate  association  and  was 
able  to  exercise  a  supervising  care  and  control.  He  was  acquainted  with 
the  habits  and  characteristics  of  each  of  his  servants;  the  servants  knew 
the  master  personally  in  the  same  way,  and,  moreover,  were  brought  into 
such  close  relationship  with  one  another  that  their  habits  and  peculiarities 
were  mutually  known  and  understood.  The  business  carried  on  was 
small  in  extent;  the  appliances  which  were  used  in  the  work  consisted  in 
the  main  of  hand  tools;  the  power,  when  any  was  used,  was  simple  in 
character,  afforded  by  the  utilization  of  horses  or  of  water  power  applied 
directly  to  the  machinery,  which  was  neither  complicated  nor  particu- 
larly dangerous  in  character.  Under  these  conditions  the  rules  of  the 
common  law  originated." 

"The  injured  servant  could  recover  from  the  master  only  by  showing 
that  he  was  guilty  of  negligence;  that  it,  that  in  the  given  case  he  had 
failed  to  exercise  a  proper  degree  of  care  and  that  the  injury  had  resulted 
therefrom.  From  time  to  time  in  the  development  of  the  law  qualifica- 
tions to  the  liability  of  the  master  for  negligence  were  introduced.  It 
was  held  that  notwithstanding  the  fault  of  the  master,  if  the  servant  him- 
self had  likewise  been  guilty  of  negligence  contributing  proximately,  to 
his  injury  he  could  not  recover;  that  he  assumed  the  natural  and  ordinary 
risks  and  perils  incident  to  the  performance  of  his  services,  and  he  was 
denied  the  r  ght  of  recovery  whenever  the  injury  was  occasioned  by  de- 
fects in  appliances  or  premises  with  or  upon  which  he  worked  with 
knowledge  thereof,  actual  nr  imputed.  It  was  further  held  that  where 
the  injury  was  occasioned  by  the  negligence  of  a  fellow  servant  he  could 
not  recover.  These  various  substantive  rules  and  defenses  were  not  un- 
just or  unreasonable  when  applied  t*  the  conditions  prevailing  at  the 
time  of  their  adoption,  but  they  have  come  to  be  recognized,  not  only  in 
this  country,  but  all  over  the  civilized  world,  as  no  longer  justly  applica- 
ble to  modern  industrial  conditions." 

As  the  ever  increasing  army  of  injured  workmen  recruited  from  indus- 
trial employment  passed  in  solemn  review  before  the  public  eye,  an 
awakened  public  conscience  demanded  that  conditions  be  remedied,  and 
in  obedience  thereto  various  palliatives  have  been  offered,  both  in  legis- 
lative and  judicial  modifications  of  the  fellow  servant  and  contributory 
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negligence  rules,  and  the  adoption  of  statutes  prescribing  rules  and  reg- 
ulations for  the  conduct  of  business,  the  observance  of  which  would  tend 
to  minimize  the  inherent  risk  incident  to  industrial  activities.  The  human 
mind  is  so  constituted  that  it  rarely  reaches  the  solution  of  vexed  prob- 
lems by  a  course  of  simple  reasoning.  The  mechanical  inventions  of  the 
age  which  contribute  so  largely  to  industrial  development  have  generally 
been  perfected  through  years  of  experiment. 

The  same  circumlocution  characterizes  the  conduct  of  society  in  its 
efforts  to  remedy  the  faults  and  injustice  of  the  common  law,  which 
leaves  injured  workmen  practically  uncompensated,  except  as  heretofore 
noted,  and  herewith  is  submitted  a  brief  resume  of  the  various  attempts 
to  remedy  industrial  conditions  through  modification  of  the  common  law. 

Modification  by  judicial  construction  is  set  out  in  the  report  of  Em- 
ployers' Liability  and  Workmen's  Compensation  Commission,  appointed 
by  the  President,  as  follows: 

"The  injustices  that  resulted  from  the  application  of  these  doctrines 
to  the  changing  conditions  became  so  apparent  that  the  trend  of  legisla- 
tion finally  turned  to  their  modification,  in  the  various  States." 

Modification  of  Fellow-Servant  Rule. — The  first  defense  singled  out 
for  attack  was  the  fellow-servant  doctrine.  The  reason  for  this  is  ob- 
vious. In  the  extended  and  complicated  industries  of  today,  largely  car- 
ried on  by  corporations,  very  few  accidents  are  caused  by  the  employer 
himself;  but  a  great  number  are  caused  by  fellow  servants  where  they 
are  caused  by  anyone's  negligence  at  all.  We  find  that  doctrine,  there- 
fore, was  modified:  (a)  By  Interpretation  of  the  Common  Law  Itself; 
(b)   By  Statutory  Enactments,  and  (c)  By  Employers'  Liability  Acts. 

(a)  By  Common-Law  Interpretation. — In  interpreting  the  common 
law  at  first,  few  decisions  went  to  the  extent  of  following  the  English 
doctrine  that  a  master  could  delegate  all  his  duties  to  "a  servant"  who  was 
subject  to  the  fellow-servant  rule  if  he  performed  them  negligently, 
which  had  resulted  in  England  in  a  corporation  escaping  all  liability  if 
the  corporation  hired  a  competent  manager,  because  that  manager's  acts 
became  the  acts  of  a  mere  fellow  servant. 

Vice-Principal  Limitation. — Many  States  adopted  as  their  interpretation 
of  the  common  law  the  vice-principal  limitation  of  the  fellow-servant  rule: 

This  holds  the  master  liable  to  one  servant  for  the  negligent  per- 
formance by  another  of  the  "personal  duties"  which  every  master  owes 
to  his  servant. 

Somewhat  similar  is  the  general  prevailing  doctrine,  as  for  instance  in 
Massachusetts,  that  a  master  never  could  delegate  certain  definite  duties, 
such  as  "to  provide  safe  machinery,"  "to  give  proper  instructions,"  "to 
hire  competent  fellow  servants,"  and  so  get  rid  of  his  responsibility,  as 
he  could  in  England. 

Superior-Servant  Limitation. — Another  interpretation  of  the  common 
law  which  formed  an  important  modification  of  the  fellow  servant  rule 
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and  which  originated  in  Ohio  has  been  called  the  superior-servant  doc- 
trine; it  was  stated  as  follows: 

'Where  one  servant  is  placed  by  his  employer  in  a  position  of  sub- 
ordination to  and  subject  to  the  orders  and  control  of  another,  and  such 
inferior  servant  is  injured  by  the  negligence  of  the  superior  servant,  the 
master  is  liable  for  such  injury.' 

(b)  By  Statute. — The  restrictions  of  the  use  of  the  doctrine  by  statu- 
tory enactment  were  carried  out  in  various  ways.  One  way  in  which 
this  was  done  was  by  saying: 

Superior-Servant  Limitation. — That  only  certain  of  the  servants  should 
be  considered  fellow  servants,  and  many  States  passed  statutes  modify- 
ing the  rule  where  the  servant  that  caused  the  injury  was  superior  in 
rank  to  the  servant  who  suffered  the  injury;  and  by  saying: 

Separate  Department  Limitation. — That  the  fellow-servant  rule  shouk 
not  apply  where  the  servant  who  caused  the  injury  and  the  servant  re 
ceiving  the  injury  at  the  time  of  the  accident  were  working  in  separate 
departments — and  certain  States  have  passed  such  statutes. 

These  two  statutory  methods  of  dealing  with  that  doctrine  were  ap- 
plied to  railroads. 

Entire  Abrogation  of  Rule  for  all  Industries. — Another  way  of  dealing 
with  it  was  to  entirely  abrogate  the  doctrine  by  statute,  as  was  done  in 
certain  jurisdictions  in  regard  to  all  industries. 

For  Only  Certain  Industries. — And  still  another  way  was  to  abrogate  it.c 
application  for  certain  classes  only,  as,  for  instance,  railroads,  all  cor- 
porations, etc. 

(c)  State  Employers'  Liability  Acts. — In  Massachusetts  in  1887  was 
passed  an  act  called  an  Employers'  Liability  Act,  which  was  followed  in 
certain  other  States,  namely,  'An  act  to  extend  and  regulate  the  liability 
of  employers  to  make  compensation  for  personal  negligence  suffered  by 
employees  in  their  service.'  This  act  extended  the  master's  liability  by 
abolishing  the  fellow-servant  defense  in  the  cases  enumerated  in  section 
71,  namely,  accidents  arising  out  of — 

(1)  Defective  ways,  works,  machinery  and  plant — if  due  to  the  negli- 
gence of  the  employer,  or  of  the  person  to  whom  had  been  delegated  his 
duty  thereabout. 

(2)  Negligence  of  a  superintendent,  if  superintendence  was  his  sole 
or  principal  duty. 

(3)  Negligence  of  persons  in  charge  of  a  signal,  switch,  locomotive 
engine,  or  train,  in  the  case  of  railroad  companies." 

LEGISLATION  MODIFYING  OR  ABROGATING  COMMON  LAW 

DEFENSES. 
FELLOW-SERVANT. 

Arkansas  (applicable  to  railroads  only). 

(Chap.  88.)  "Section  1.  Every  common  carrier  by  railroad  in  this  State 
shall  be  liable  for  all  damages  to  any  person  suffering  injury  ivhile  he  is 
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employed  by  such  carrier,  or.  in  case  of  the  death  of  such  employee,  to  his 
or  her  personal  or  legal  representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee;  if  none,  then  to  such 
employee's  parents;  if  none,  then  to  the  next  of  kin  of  such  employee, 
for  such  injury  or  death  resulting  in  ivholc  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees  of  such  carrier   .    .    .  " 

Colorado. 

(Chap.  113.)  "Section  1.  Every  corporation  or  company  which  or 
individual  who  may  employ  agents,  servants  or  employees,  such  agents, 
servants  or  employees  being  in  the  exercise  of  due  care,  shall  be  lia- 
ble to  respond  in  damages  for  injuries  or  death  sustained  by  any  such 
agent,  servant  or  employee  resulting  from  the  carelessness,  omission 
of  duty  or  negligence  of  such  employer,  or  which  may  have  resulted 
from  the  carelessness,  omission  of  duty  or  negligence  of  any  other 
agent,  servant  or  employee  of  the  said  employer,  in  the  same  manner 
and  to  the  same  extent  as  if  the  carelessness,  omission  of  duty  or 
negligence  causing  the  injury  or  death  was  that  of  the  employer." 

Indiana. 

(Chap.  88.)  "Section  1.  Any  person,  firm  or  corporation  while  en- 
gaged in  business,  trade  or  commerce  within  this  State,  and  employ- 
ing in  such  business,  trade  or  commerce  five  or  more  persons  shall  be 
liable  and  respond  in  damages  to  any  person  suffering  injury  while  in  the 
employ  of  such  person,  firm  or  corporation,  or  in  case  of  the  death 
of  such  employee,  then  to  his  or  her  personal  representative,  for  the 
benefit  of  the  surviving  widow  or  husband  and  children  of  such  em- 
ployee; and  if  none,  then  to  such  employee's  parents;  and  if  none, 
then  to  the  next  of  kin  dependent  upon  such  employee,  where  such 
injury  or  death  resulted  in  whole  or  in  part  from  the  negligence 
of  such  employer  or  his,  its  or  their  agents,  servants,  employees  or 
officers,  or  by  reason  of  any  defect,  mismanagement  or  insufficiency, 
clue  to  his,  its  or  their  carelessness,  negligence,  fault  or  omission  of 
duty." 

Arizona. 

"Sec.  6.  ...  in  all  cases  in  which  such  injury  or  death  of  such 
employee  shall  not  have  been  caused  by  the  negligence  of  the  employee 
killed  or  injured,  then  the  employer  of  such  employee  shall  be  liable 
in  damages  to  employee  injured,  or,  in  case  death  ensues,  to  the  per- 
sonal representative  of  the  deceased  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee;  and,  if  none,  then 
to  such  employee's  parents;  and.  if  none,  then  to  the  next  of  kin 
dependent  upon  such  employee,  and  if  none  then  to  his  personal  rep- 
resentative, for  the  benefit  of  the  estate  of  the  deceased." 

Kansas. 

(Chap.  239.)  "Section  1.  Every  company,  corporation,  receiver  or 
other  person  operating  any  railroad  in  this  State,  shall  be  liable  in  dam- 
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ages  to  any  person  suffering  injury  while  he  is  employed  by  such 
carrier  operating  such  railroad  or  in  case  of  the  death  of  such  em- 
ployee, to  his  or  her  personal  representative  for  the  benefit  of  the 
surviving  widow  and  children,  or  husband  and  children,  or  children, 
or  mother  or  father  of  the  deceased,  and  if  none,  then  the  next  of 
kin  dependent  upon  such  employee  for  such  injury  or  death  resulting 
in  whole  or  in  part  from  the  negligence  of  any  of  the  officers,  agents 
or  employees  of  such  carrier;  or  by  reason  of  any  insufficiency  of  clear- 
ance of  obstructions,  of  strength  of  road  beds  and  tracks  or  structure, 
of  machinery  and  equipment,  of  lights  and  signals,  or  rules  and  regula- 
tions and  of  number  of  employees  to  perform  the  particular  duties  with 
safety  to  themselves  and  their  co-employees,  or  of  any  other  insuffi- 
ciency, or  by  reason  of  any  defect,  which  defect  is  due  to  the  negligence 
of  said  employer,  its  officers,  agents,  servants  or  other  employees  in  its 
cars,  engines,  motors,  appliances,  machinery,  track,  road  bed,  boats, 
works,  wharves,  or  other  equipment." 

Montana. 

(Chap.  29.)  "Section  1.  Every  person  or  corporation  operating  a 
railroad  in  this  State  shall  be  liable  in  damages  to  any  person  suffer- 
ing injury  while  he  is  employed  by  such  person  or  corporation  so  oper- 
ating any  such  railroad,  or,  in  case  of  the  death  of  such  employee, 
instantaneously  or  otherwise,  to  his  or  her  personal  representative, 
for  the  benefit  of  the  surviving  widow  or  husband  and  children  of  such 
employee;  and,  if  none,  then  of  such  employee's  parents,  and,  if  none, 
then  of  the  next  of  kin  dependent,  upon  such  employee,  for  such  in- 
jury or  death  resulting  in  whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents,  or  employees  of  such  person  or  corporation 
so  operating  such  railroad  in  or  about  the  handling,  movement  or  oper- 
ation of  any  train,  engine,  or  car,  on  or  over  such  railroad,  or  by  rea- 
son of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars, 
engines,  appliances,  machinery,  track,  road  bed,  works,  boats,  wharves 
or  other  equipment." 

Oregon. 

(Chap.  3.)  "Section  2.  The  manager,  superintendent,  foreman  or 
other  person  in  charge  or  control  of  the  construction  or  works  or  op- 
eration, or  any  part  thereof,  shall  be  held  to  be  the  agent  of  the  em- 
ployer in  all  suits  for  damages  for  death  or  injury  suffered  by  an  em- 
ployee." 

"Section  5.  In  all  actions  brought  to  recover  from  an  employer 
for  injuries  suffered  by  an  employee  the  negligence  of  a  fellow  servant 
shall  not  be  a  defense  where  the  injury  was  caused  or  contributed  to 
by  any  of  the  following  causes,  namely:  Any  defect  in  the  structure, 
materials,  works,  plant  or  machinery  of  which  the  employer  or  his 
agent  could  have  had  knowledge  by  the  exercise  of  ordinary  care; 
the  neglect  of  any  person  engaged  as  superintendent,  manager,  fore- 
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man,  or  other  person  in  charge  or  control  of  the  works,  plant,  ma- 
chinery or  appliances;  the  incompetence  or  negligence  of  any  per- 
son in  charge  of,  or  directing  the  particular  work  in  which  the  em- 
ployee was  engaged  at  the  time  of  the  injury  or  death;  the  incom- 
petence or  negligence  of  any  person  to  whose  orders  the  employee 
was  bound  to  conform  and  did  conform  and  by  reason  of  his  having 
conformed  thereto  the  injury  or  death  resulted;  the  act  of  any  fellow 
servant  clone  in  obedience  to  the  rules,  instructions  or  orders  given  by 
the  employer  or  any  other  person  who  has  authority  to  direct  the  doing 
of  said  act." 

South  Dakota. 

(Chap.  206.)  Section  1.  Every  common  carrier  by  railroad  while 
engaging  in  trade  or  commerce  in  the  State  of  South  Dakota,  shall 
be  liable  in  damages  to  any  person  suffering  injury  while  he  is  em- 
ployed by  such  carrier  in  such  commerce,  or,  in  case  of  the  death 
of  such  employee,  to  his  or  her  personal  representative,  for  the  bene- 
fit of  the  surviving  widow  or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  parents;  and,  if  none,  then  to 
the  next  of  kin  dependent  upon  such  employee,  for  such  injury  or 
death  resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents  or  employees  of  such  carrier,  or  by  reason  of  any 
defects,  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  road  bed,  works,  boats,  wharves,  or  other 
equipment;  provided,  however,  that  nothing  in  this  act  shall  be  held 
to  apply  to  any  common  carrier  by  railroad  while  engaging  in  com- 
merce between  any  of  the  several  States  and  Territories,  or  between 
any  of  the  States  and  Territories,  or  between  the  District  of  Colum- 
bia and  any  of  the  States  or  Territories,  or  between  the  District 
of  Columbia  or  any  of  the  States  and  Territories  and  any  foregin 
nation  or  nations;  and,  provided  further,  that  the  provisions  of  this 
act  shall  apply  and  extend  to  every  common  carrier  by  railroad  while 
engaging  in  intrastate  commerce  as  distinguished  from  interstate  com- 
merce." 

Vermont. 

(Chap.  97.)  "Section  1.  If  personal  injury  is  caused  to  an  em- 
ployee, who,  at  the  time  of  the  injury,  is  in  the  exercise  of  due  care, 
by  reason  of: 

First,  a  defect  in  the  condition  of  the  ways,  works  or  machinery  con- 
nected with  or  used  in  the  business  of  the  employer,  which  arose 
from,  or  had  not  been  discovered  or  remedied  in  consequence  of,  the 
negligence  of  the  employer  or  of  a  person  in  his  service  who  had  been 
entrusted  by  him  with  the  duty  of  seeing  that  the  wrays,  works  or 
machinery  were  in  proper  condition;  or 

Second,  the  negligence  of  a  person  in  the  service  of  the  employer 
who  was  entrusted  with  and  was  exercising  any  superintendence  and 
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whose  sole  or  principal  duty  was  that  of  superintendence,  or  in  the 
absence  of  such  superintendent,  of  a  person  acting  as  superintendent 
or  foreman  with  the  authority,  consent  or  knowledge  of  such  em- 
ployer; or 

Third,  the  negligence  of  a  person  in  the  service  of  the  employer 
who  was  in  charge  or  control  of  a  signal,  switch,  locomotive  engine, 
or  train  upon  a  railroad: 

The  employee  or  his  legal  representatives,  shall,  subject  to  the  pro- 
visions of  the  nine  following  sections  have  the  same  rights  to  com- 
pensation and  of  action  against  the  employer  as  if  he  had  not  been  an 
employee,  nor  in  the  service,  nor  engaged  in  the  work,  of  the  employer. 

Section  2.  If  the  injury  described  in  the  preceding  section  results 
in  the  death  of  the  employee,  and  such  death  is  not  instantaneous  or 
is  preceded  by  conscious  suffering,  and  if  there  is  any  person  who 
would  have  been  entitled  to  bring  an  action  under  the  provisions  of 
the  following  sections,  the  legal  representatives  of  said  employee  may, 
in  the  action  brought  under  the  provisions  of  the  preceding  section, 
recover  damages  for  the  death  in  addition  to  those  for  the  injury. 

Section  3.  If,  as  the  result  of  the  negligence  of  an  employer  him- 
self, or  of  a  person  for  whose  negligence  an  employer  is  liable  under 
the  provisions  of  section  1,  an  employee  is  instantly  killed,  or  dies  with- 
out conscious  suffering,  his  widow,  or,  if  he  leaves  no  widow,  his  next  of 
kin,  who,  at  the  time  of  his  death,  were  dependent  upon  his  wages  for 
support,  shall  have  a  right  of  action  for  damages  against  the  employer." 

CONTRIBUTORY  NEGLIGENCE. 

Arizona. 

Section  7.  In  all  actions  hereafter  brought  against  any  such  em- 
ployer under  or  by  virtue  of  any  of  the  provisions  of  this  act  to  recover 
damages  for  personal  injuries  to  any  employee,  or  where  such  injuries 
have  resulted  in  his  death,  the  question  whether  the  employee  may 
have  been  guilty  of  contributory  negligence,  or  has  assumed  the  risk, 
shall  be  a  question  of  fact,  and  shall  at  all  times  be  left  to  the  jury,  as 
provided  in  Sec.  5  of  Article  XVIII  of  the  State  Constitution." 

Arkansas  (applicable  to  railroads  only). 

(Act  No.  88.)  "Section  3.  In  all  rights  of  action  hereafter  arising 
within  or  by  virtue  of  this  act  or  any  provision  of  the  same  for  per- 
sonal injury  to  an  employee,  or  where  such  an  injury  has  resulted  in 
his  death,  the  fact  that  an  employee  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery;  provided,  that  the  neg- 
ligence of  such  employee  was  of  a  lesser  degree  than  the  negli- 
gence of  such  common  carrier,  its  officers,  agents  or  employees; 
provided,  further,  that  no  such  employee  who  may  be  injured  or  killed 
shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any  case 
where  the  violation  by   such  common   carrier,  its  officials,  agents  or 
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employees,  of  any  law  enacted  for  the  safety  of  employees  or  persons 
contributed  to  the  injury  or  death  of  such  employee."    .    .  . 

Indiana. 

(Chap.  88.)  "Section  2.  In  any  action  prosecuted  under  the  pro- 
visions of  this  act,  the  burden  of  proving  that  such  injured  or  killed 
employee  did  not  use  due  care  and  diligence  at  the  time  of  such  injury 
or  death,  shall  be  upon  the  defendant,  but  the  same  may  be  proved 
under  the  general  denial.  No  such  employee  who  may  have  been  in- 
jured or  killed  shall  be  held  to  have  been  guilty  of  negligence  or  con- 
tributory negligence  by  reason  of  the  assumption  of  the  risk  thereof 
in  any  case  where  the  violation  by  the  employer  or  his,  its  or  their 
agents  or  employees,  of  any  ordinance  or  statute  enacted,  or  of  any 
rule,  regulation  or  direction  made  by  any  public  officer,  bureau  or  com- 
mission, was  the  cause  of  the  injury  or  death  of  such  employee.  In 
actions  brought  against  any  employer  under  the  provisions  of  this  act 
for  the  injury  or  death  of  any  employee,  it  shall  not  be  a  defense  that 
the  dangers  or  hazards  inherent'  or  apparent  in  the  employment  in 
which  such  injured  employee  was  engaged,  contributed  to  such  injury. 
No  such  injured  employee  shall  be  held  to  have  been  guilty  of  negli- 
gence or  contributory  negligence  where  the  injury  complained  of  re- 
sulted from  such  employee's  obedience  or  conformity  to  any  order  or 
direction  of  the  employer  or  of  any  employee  to  whose  orders  or 
directions  he  was  under  obligations  to  conform  or  obey,  although  such 
order  or  direction  was  a  deviation  from  other  rules,  orders  or  direc- 
tions previously  made  by  such  employer." 

Kansas. 

(Chap.  239.)  "Section  2.  In  all  actions  hereafter  brought  against 
any  such  common  carrier  by  railroad  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  to  recover  damages  for  personal  injuries  to  an 
employee,  or  where  such  injuries  have  resulted  in  his  death,  the  fact 
that  the  employee  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negligence  attributable  to  such 
employee;  provided,  that  no  employee  who  may  be  injured  or  killed 
shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any 
case  where  the  violation  by  such  common  carrier,  its  officers,  agents, 
servants  or  other  employees  of  any  federal  or  state  statute  enacted 
for  the  safety  of  employees  contributed  to  the  injury  or  death  of  such 
employee." 

Montana. 

(Chap.  29.)  "Section  2.  In  all  actions  hereafter  brought  against 
any  such  person  or  corporation  so  operating  such  railroad,  under  or 
by  virtue  of  any  of  the  provisions  of  this  act,  the  fact  that  the  em- 
ployee may  have  been  guilty  of  contributory  negligence  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished  by  the  jury  in  pro- 
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portion  to  the  amount  of  negligence  attributable  to  such  employee; 
provided,  that  no  such  employee  who  may  be  injured  or  killed  shall 
be  held  to  have  been  guilty  of  contributory  negligence  in  any  case 
"where  the  violation  by  such  person  or  corporation  so  operating  such 
railroad  of  any  statute  enacted  for  the  safety  of  employees  contributed 
to  the  injury  or  death  or  such  employee." 

Oregon. 

(Chap.  3.)  "Section  G.  The  contributory  negligence  of  the  person 
injured  shall  not  be  a  defense,  but  may  be  taken  into  account  by  the 
jury  in  fixing  the  amount  of  the  damage." 

South  Dakota. 

(Chap.  206.)  "Section  2.  In  all  actions  hereafter  brought  against 
any  such  common  carrier  by  railroad  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  to  recover  damages  for  any  personal  injury  to 
an  employee  or  where  such  injuries  have  resulted  in  his  death,  the 
fact  that  the  employee  may  have  been  guilty  of  contributory  negli- 
gence shall  not  bar  recovery,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negligence  attributed  to  such 
employee;  provided,  that  no  such  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guilty  of  contributory  negligence  in 
any  case  where  the  violation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees  contributed  to  the  death  or  injury 
of  such  employee." 

"Section  3.  Any  right  of  action  given  by  this  act  to  a  person  suf- 
fering injury  shall  survive  to  his  or  her  personal  representative  for 
the  benefit  of  the  surviving  widow  or  husband  and  children  of  such 
employee;  and,  if  none,  then  of  such  employee's  parents;  and,  if  none, 
then  to  the  next  of  kin  dependent  upon  such  employee,  but  in  such 
cases  there  shall  be  only  one  recovery  for  the  same  injury  or  death." 

Vermont. 

(Chap.  97.)  "Section  3.  If,  as  the  result  of  the  negligence  of  an 
employer  himself,  or  of  a  person  for  whose  negligence  an  employer 
is  liable  under  the  provisions  of  section  one,  an  employee  is  instantly 
killed,  or  dies  without  conscious  suffering,  his  widow,  or,  if  he  leaves 
no  widow,  his  next  of  kin,  who,  at  the  time  of  his  death,  were  de- 
pendent upon  his  wages  for  support,  shall  have  a  right  of  action  for 
damages  against  the  employer." 

ASSUMPTION  OF  RISK. 

Arizona. 

"Section  6.  .  .  .  in  all  cases  in  which  such  injury  or  death  of 
such  employee  shall  not  have  been  caused  by  the  negligence  of  the 
employee  killed  or  injured,  then  the  employer  of  such  employee  shall 
be  liable  in  damages  to  employee  injured,  or,  in  case  death  ensues,  to 
the  personal  representative  of  the  deceased  for  the  benefit  of  the  sur- 
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viving  widow  or  husband  and  children  of  such  employee;  and,  if  none, 
then  to  such  employee's  parents;  and,  if  none,  then  to  the  next  of  kin 
dependent  upon  such  employee,  and  if  none  then  to  his  personal  rep- 
resentative, for  the  benefit  of  the  estate  of  the  deceased." 

Arkansas. 

(Act  No.  88.)  "Section  1'.  ..  .  or  by  reason  of  any  insufficiency 
of  clearance  of  obstructions,  of  strength  of  road  bed  and  tracks  or 
structures,  or  machinery  and  equipment,  of  lights  and  signals  in  switch- 
ing and  terminal  yards,  or  rules  and  regulations  and  of  number  of 
employees  to  perform  the  particular  duties  with  safety  to  themselves 
and  their  co-employees,  or  of  any  other  insuffciency ;  or  by  reason 
of  any  defect,  which  defect  is  due  to  its  negligence  in  its  cars,  en- 
gines, motors,  appliances,  machinery,  track,  roadbed,  boats,  works, 
wharves  or  other  equipment." 

"Section  3.  .  .  .  and  such  employee  shall  not  be  held  to  have 
assumed  the  risk  of  his  employment  in  any  action  arising  out  of  any 
provisions  of  this  act."' 

Indiana. 

(Chap.  88.)  "Section  2.  ...  In  actions  brought  against  any  em- 
ployer under  the  provisions  of  this  act  for  the  injury  or  death  of  any 
employee,  it  shall  not  be  a  defense  that  the  dangers  or  hazards  inherent  or 
apparent  in  the  employment  in  which  such  injured  employee  zvas  engaged, 
contributed  to  such  injury." 

(Chap.  88.)  "Section  3.  In  any  action  brought  against  any  em- 
ployer under  or  by  virtue  of  this  act  to  recover  damages  for  injuries 
or  the  death  of  any  of  his,  its  or  their  employees,  such  employee  shall 
not  be  held  to  have  assumed  the  risks  of  the  employment  in  any  case 
where  the  violation  of  such  employer  or  his,  its  or  their  agents  or 
employees  of  any  ordinance  or  statute  enacted,  or  of  any  rule,  direc- 
tion or  regulation  made  by  any  public  officer  or  commission,  con- 
tributed to  the  injury  or  death  of  such  employee;  nor  shall  such  in- 
jured employee  be  held  to  have  assumed  the  risk  of  the  employment 
where  the  injury  complained  of  resulted  from  his  obedience  to  any 
order  or  direction  of  the  employ-er  or  of  any  employee  to  whose  orders 
or  directions  he  was  under  obligation  to  conform  or  obey,  although 
such  order  or  direction  was  a  deviation  from  other  orders  or  direc- 
tions or  rules  previously  made  by  such  employer.  In  any  action 
brought  against  any  employer  under  the  provisions  of  this  act  to  re- 
cover damages  for  injuries  to  or  the  death  of,  any  of  his,  its  or  their 
employees,  such  employee  shall  not  be  held  to  have  assumed  the  risk 
of  any  defect  in  the  place  of  work  furnished  to  such  employee,  or  in 
the  tool,  implement  or  appliance  furnished  him  by  such  employer, 
where  such  defect  was.  prior  to  such  injury,  known  to  such  employer 
or  by  the  exercise  of  ordinary  care  might  have  been  known  to  him  in 
time  to  have  repaired  the  same  or  to  have  discontinued  the   use  of 
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such  defective  working  place,  tool,  implement  or  appliance.  The  bur- 
den of  proving  that  such  employer  did  not  know  of  such  defect,  or 
that  he  was  not  chargeable  with  knowledge  thereof  in  time  to  have 
repaired  the  same  or  to  have  discontinued  the  use  of  such  working 
place,  tool,  implement  or  appliance,  shall  be  on  the  defendant,  but  the 
same  may  be  proved  under  the  general  denial." 

Kansas. 

(Chap.  239.)  "Section  3.  Any  action  brought  against  any  common 
carrier,  under  or  by  virtue  of  any  of  the  provisions  of  this  act,  to 
recover  damages  for  injuries  to,  or  the  death  of  any  of  its  employees, 
such  employees  shall  not  be  held  to  have  assumed  the  risk  of  his 
employment  in  any  case  where  the  violation  by  such  common  carrier, 
its  officers,  agents,  servants,  or  other  employees  of  any  federal  or  state 
statute  enacted  for  the  safety  of  employees  contributed  to  the  injury 
or  death  of  such  employee." 

Montana. 

(Chap.  29.)  "Section  3.  An  employee  of  any  such  person  or  cor- 
poration so  operating  such  railroad  shall  not  be  deemed  to  have  as- 
sumed any  risk  incident  to  his  employment  when  such  risk  arises  by 
reason  of  the  negligence  of  his  employer  or  of  any  person  in  the 
service  of  such  employer." 

Oregon. 

(Chap.  3.)  "Section  1.  All  owners,  contractors,  sub-contractors, 
corporations  or  persons  whatsoever,  engaged  in  the  construction,  re- 
pairing, alteration,  removal  or  painting  of  any  building,  bridge,  via- 
duct, or  other  structure,  or  in  the  erection  or  operation  of  any  ma- 
chinery, or  in  the  manufacture,  transmission  and  use  of  electricity,  or 
in  the  manufacture  or  use  of  any  dangerous  appliance  or  substance, 
shall  see  that  all  metal,  wood,  rope,  glass,  rubber,  gutta  percha,  or 
other  material  whatever,  shall  be  carefully  selected  and  inspected  and 
tested  so  as  to  detect  any  defects,  and  all  scaffolding,  staging,  false 
work  or  other  temporary  structure  shall  be  constructed  to  bear  four 
times  the  maximum  weight  to  be  sustained  by  said  structure,  and  such 
structure  shall  not  at  any  time  be  overloaded  or  overcrowded;  and  all 
scaffolding,  staging  or  other  structure  more  than  twenty  feet  from  the 
ground  or  floor  shall  be  secured  from  swaying  and  provided  with  a 
strong  and  efficient  safety  rail  or  other  contrivance,  so  as  to  prevent 
any  person  from  falling  therefrom,  and  all  dangerous  machinery  shall 
be  securely  covered  and  protected  to  the  fullest  extent  that  the  proper 
operation  of  the  machinery  permits,  and  all  shafts,  wells,  floor  open- 
ings and  similar  places  of  danger  shall  be  enclosed,  and  all  machinery 
other  than  that  operated  by  hand  power  shall,  whenever  necessary  for 
the  safety  of  persons  employed  in  or  about  the  same  or  for  the  safety 
of  the  general  public,  be  provided   with  a  system  of  communication 


1 


31 


by  means  of  signals,  so  that  at  all  times  there  may  be  prompt  and 
efficient  communication  between  the  employees  or  other  persons  and 
the  operator  of  the  motive  power,  and  in  the  transmission  and  use  of 
electricity  of  a  dangerous  voltage  full  and  complete  insulation  shall 
be  provided  at  all  points  where  the  public  or  the  employees  of  the 
owner,  contractor  or  sub-contractor  transmitting  or  using  said  elec- 
tricity are  liable  to  come  in  contact  with  the  wire,  and  dead  wires  shall 
not  be  mingled  with  live  wires  nor  strung  upon  the  same  sup 
port,  and  the  arms  or  supports  bearing  live  wires  shall  be  espe- 
cially designated  by  a  color  or  other  designation  which  is  instantly 
apparent,  and  live  electrical  wires  carrying  a  dangerous  voltage  shall 
be  strung  at  such  distance  from  the  poles  or  supports  as  to  per- 
mit repairmen  to  freely  engage  in  their  work  without  danger  of  shock; 
and  generally,  all  owners,  contractors  or  sub-contractors  and  other 
persons  having  charge  of.  or  responsible  for,  any  work  involving  a  risk 
or  danger  to  the  employees  or  the  public,  shall  use  every  device,  care 
and  precaution  which  it  is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  structure,  machine,  or  other  apparatus  or  device, 
and  without  regard  to  the  additional  cost  of  suitable  material  or  safey 
appliance  and  devices." 

South  Dakota. 

(Chap.  206.)  "Section  4.  In  any  action  brought  against  any  com- 
mon carrier  by  railroad  under  or  by  virtue  of  any  provisions  of  this 
act  to  recover  damages  for  injuries  to,  or  to  (for)  the  death  of,  any 
of  its  employees,  such  employees  shall  not  be  held  to  have  assumed 
the  risk  of  his  employment  in  any  case  where  the  violation  of  such 
common  carrier  of  any  statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such  employee." 

Vermont. 

(Chap.  97.)  "Section  1.  If  personal  injury  is  caused  to  an  em- 
ployee who,  at  the  time  of  the  injury,  is  in  the  exercise  of  due  care, 
by  reason  of: 

First,  a  defect  in  the  condition  of  the  ways,  works  or  machinery 
connected  with  or  used  in  the  business  of  the  ways,  works  or  machinery 
from,  or  had  not  been  discovered  or  remedied  in  consequence  of,  the 
negligence  of  the  employer  or  of  a  person  in  his  service  who  had  been 
entrusted  by  him  with  the  duty  of  seeing  that  the  ways,  works  or  ma- 
chinery were  in  proper  condition:  or 

Second,  the  negligence  of  a  person  in  the  service  of  the  employer 
who  was  entrusted  with  and  was  exercising  any  superintendence  and 
whose  sole  or  principal  duty  was  that  of  superintendence,  or  in  the 
absence  of  such  superintendent,  of  a  person  acting  as  superintendent 
or  foreman  with  the  authority,  consent  or  knowledge  of  such  em- 
ployer; or 
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Third,  the  negligence  of  a  person  in  the  service  of  the  employer 
who  was  in  charge  or  control  of  a  signal,  switch,  locomotive  engine 
or  train  upon  a  railroad. 

The  employee,  or  his  legal  representatives,  shall,  subject  to  the 
provisions  of  the  nine  following  sections,  have  the  same  rights  to  com- 
pensation and  of  action  against  the  employer  as  if  he  had  not  been 
an  employee,  nor  in  the  service,  nor  engaged  in  the  work  of  the  em- 
ployer." 

Statutes  passed  for  the  regulation  of  hazardous  occupations,  the  ob- 
servance of  which  would  tend  to  minimize  the  inherent  risk  of  injury, 
have  been  passed  in  many  states. 

The  subject  matter  of  these  statutes  generally  embrace  the  regulation 
of:  Inspection  of  steam  boilers,  employment  of  children,  inspection  of 
factories  and  workshops;  railway  inspection;  fire  escapes  in  factories; 
headlights  on  locomotives;  illiterate  employers;  factory  regulations  and 
inspection;  mine  regulations;  inspection  of  locomotive  boilers,  construc- 
tion caboose  cars;  railroad  safety  appliances;  state  inspection;  hoisting 
machinery,  etc. 
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Commendable  as  these  efforts  have  been,  they  have  fallen  far  short 
of  the  results  expected,  and  in  furtherance  of  the  same  beneficent  pur- 
pose various  laws  have  been  adopted  by  different  states,  synopses  of 
•which  follow. 

CHAPTER  V. 
REMEDIAL  LEGISLATION. 

An  analysis  of  the  various  compensation  laws  clearly  indicates  the 
points  of  differentiation  dividing  them  into  three  elementary  classes,  and 
discloses  the  fundamental  principle  supporting  each  of  the  three  reme- 
dies provided. 

In  the  first  class,  embracing  the  laws  of  Washington  and  Ohio, 
the  remedy  is  treated  as  a  necessary  concomitant  arising  out  of  the 
inherent  risk  of  industrial  activity,  the  element  of  tort  not  being  taken 
into  consideration.  The  authority  upon  which  the  laws  are  based  is 
found  in  the  police  power  of  a  state. 

"The  State  of  Washington,  exercising  herein  its  police  and  sovereign 
power,  declares  all  phases  of  the  premises  are  withdrawn  from  pri- 
vate .  controversy,  and  sure  and  certain  relief  for  workmen  injured  in 
extra  hazardous  work,  and  their  families  and  dependents,  is  hereby 
provided  regardless  of  questions  of  fault  and  to  the  exclusion  of  every 
other  remedy."    Workmen's  Compensation  Act  of  Washington. 

"Heretofore  these  losses  have  been  borne  by  the  injured  workmen 
themselves,  their  dependents  or  by  the  state  at  large.  It  was  the  be- 
lief of  the  legislature  that  they  should  be  borne  by  the  industries 
causing  them  or,  perhaps  more  accurately,  by  the  consumers  of  the 
products  of  such  industries.  That  the  principle  thus  sought  to  be  put 
in  effect  is  economically,  sociologically  and  morally  sound  we  think 
must  be  conceded;  it  is  so  conceded  by  all  modern  statesmen,  jurists 
and  economic  writers  who  have  voiced  their  opinions  on  this  subject." 
State  v.  Clausen,  Washington  Supreme  Court. 

"It  is  almost  an  axiom  that  anything  which  is  reasonable  and  nec- 
essary to  secure  the  peace,  safety,  morals  and  best  interests  of  the 
commonwealth  may  be  done  under  the  police  power,  and  this  implies 
that  private  rights  exist  subject  to  the  public  welfare."  Phillips  v. 
State  (Ohio). 

"It  is  matter  of  common  knowledge  that  this  law  forms  the  legis- 
lative response  to  an  emphatic,  if  not  peremptory,  public  demand. 

"It  was  admitted  by  lawyers,  as  well  as  laymen,  that  the  personal 
injury  action  brought  by  the  employee  against  his  employer  to  recover 
damages  for  injuries  sustained  by  reason  of  the  negligence  of  the 
employer  had  wholly  failed  to  meet  or  remedy  a  great  economical  and 
social  problem  which  modern  industrialism  has  forced  upon  us,  namely, 
the  problem  of  who  shall  make  pecuniary  recompense  for  the  toll  of 
suffering  and  death  which  that  industrialism  levies  and  must  continue 
to  levy  upon  the  civilized  world." 


34 


The  problem  is  distinctly  a  modern  problem. 

"Legislate  as  we  may  in  the  line  of  stringent  requirements  for  safety 
devices  or  the  abolition  of  employers'  common  law  defenses,  the  army 
of  the  injured  will  still  increase,  the  price  of  our  manufacturing  great- 
ness will  still  have  to  be  paid  in  human  blood  and  tears."  Borgnis 
et  al.  v.  Falk  Co.,  Wisconsin  Sup.  Court. 

STATE  INSURANCE  FIRST  CLASS. 

Workmen's  Compensation  Act  of  Washington. 

"Section  1.  Declaration  of  Police  Power.  The  common  law  sys- 
tem governing  the  remedy  of  workmen  against  employers  for  injuries 
received  in  hazardous  work  is  inconsistent  with  modern  industrial  con- 
ditions. In  practice  it  proves  to  be  economically  unwise  and  unfair. 
Its  administration  has  produced  the  result  that  little  of  the  cost  to 
the  employer  has  reached  the  workman,  and  that  little  only  at  large 
expense  to  the  public.  The  remedy  of  the  workman  has  been  uncer- 
tain, slow  and  inadequate.  Injuries  in  such  works,  formerly  occasional, 
have  become  frequent  and  inevitable. '  The  welfare  of  the  state  depends 
upon  its  industries,  and  even  more  upon  the  welfare  of  its  wage- 
worker.  The  State  of  Washington,  therefore,  exercising  herein  its 
police  and  sovereign  power,  declares  that  all  phases  of  the  premises 
are  withdrawn  from  private  controversy,  and  sure  and  certain  relief 
for  workmen  injured  in  extra  hazardous  work,  and  their  families  and 
dependents,  is  hereby  provided  regardless  of  questions  of  fault,  and 
to  the  exclusion  of  every  other  remedy,  proceeding  or  compensation 
except  as  otherwise  provided  in  this  act;  and  to  that  end  all  civil 
actions  and  civil  causes  of  action  for  such  personal  injuries  and  all 
jurisdiction  of  the  courts  of  the  state  over  such  causes  are  hereby 
abolished  except  as  in  this  act  provided. 

"Sec.  2.  Enumeration  of  Extra  flazardoiis  Works.  There  is  a 
hazard  in  all  employment,  but  certain  employments  have  come  to  be, 
and  to  be  recognized  as  being  inherently,  constantly  dangerous.  This 
act  is  intended  to  apply  to  all  such  inherently  hazardous  works  and 
occupations,  and  it  is  the  purpose'  to  embrace  all  of  them  which  are 
within  the  legislative  jurisdiction  of  the  state  in  the  following  enumera- 
tion, and  they  are  intended  to  be  embraced  within  the  term  'extra  haz- 
ardous' wherever  used  in  this  act,  to-wit: 

"Factories,  mills  and  workshops  where  machinery  is  used;  printing, 
electrotyping,  photo  engraving  and  stereotyping  plants  where  machinery 
is  used;  foundries,  blast  furnaces,  mines,  wells,  gas  works,  water  works, 
reduction  works,  breweries,  elevators,  wharves,  docks,  dredges,  smel- 
ters, powder  works;  laundries  operated  by  power;  quarries;  engineering 
works;  logging,  lumbering  and  ship  building  operations;  logging  street 
and  interurban  railroads;  buildings  being  constructed,  repaired,  moved 
or  demolished;  telegraph,  telephone,  electric  light  or  power  plants  or 
lines,  steam  heating  or  power  plants,  steamboats,  tugs,  ferries  and 
railroads.    If  there  be  or  arise  any  extra  hazardous  occupation  or  work 


other  than  those  hereinabove  enumerated  it  shall  come  under  this  act, 
and  its  rate  of  contribution  to  the  accident  fund  hereinafter  established 
shall  be,  until  fixed  by  legislation,  determined  by  the  department  here- 
inafter created,  upon  the  basis  of  the  relation  which  the  risk  involved 
bears  to  the  risks  classified  in  section  4. 

'"Sec.  4.  Schedule,  of  Contribution.  Insomuch  as  industry  should 
bear  the  greater  portion  of  the  burden  of  the  cost  of  its  accidents, 
each  employer  shall,  prior  to  January  15th  of  each  year,  pay  into  the 
state  treasury,  in  accordance  with  the  following  schedule,  a  sum  equal 
to  a  percentage  of  his  total  payroll  for  that  year,  to-wit  (the  same 
being  deemed  the  most  accurate  method  of  equitable  distribution  of 
burden  in  proportion  to  relative  hazard): 

"For  the  purpose  of  such  payments  accounts  shall  be  kept  with 
each  industry  in  accordance  with  the  classification  herein  provided, 
and  no  class  shall  be  liable  for  the  depletion  of  the  accident  fund  from 
accidents  happening  in  any  other  class.  Each  class  shall  meet  and  be 
liable  for  the  accidents  occurring  in  such  class.  There  shall  be  col- 
lected from  each  class  as  an  initial  payment  into  the  accident  fund 
as  above  specified,  on  or  before  the  1st  day  of  October,  1911,  one- 
fourth  of  the  premium  of  the  next  succeeding  year,  and  one-twelfth 
thereof  at  the  close  of  each  month  after  December.  1911 ;  provided, 
any  class  having  sufficient  funds  credited  to  its  account  at  the  end 
of  the  first  three  months  or  any  month  thereafter  to  meet  the  require- 
ments of  the  accident  fund,  that  class  shall  not  be  called  upon  for 
such  month.  In  case  of  accidents  occurring  in  such  class  after  lapsed 
payment  or  payments  said  class  shall  pay  the  said  lapsed  or  deferred 
payments,  commencing  at  the  first  lapsed  payment,  as  may  be  neces- 
sary to  meet  such  requirements  of  the  accident  fund. 

"Sec.  11.  -  Non-Waiver  of  Act  by  Contract.  No  employer  or  work- 
man shall  exempt  himself  from  the  burden  or  waive  the  benefits  of 
this  act  by  any  contract,  agreement,  rule  or  regulation,  and  any  such 
contract,  agreement,  rule  or  regulation  shall  be,  pro  tanto,  void. 

"Sec.  15.  Inspection  of  Employer's  Books.  The  books,  records  and 
payrolls  of  the  employer  pertinent  to  the  administration  of  this  act 
shall  always  be  open  to  inspection  by  the  department  or  its  traveling 
auditor,  agent  or  assistant  for  the  purpose  of  ascertaining  the  correct- 
ness of  the  payroll,  the  men  employed,  and  such  other  information  as 
may  be  necessary  for  the  department  and  its  management  under  this 
act.  Refusal  on  the  part  of  the  employer  to  submit  said  books,  records 
and  payrolls  for  such  inspection  to  any  member  of  the  commission, 
or  any  assistant  presenting  written  authority  from  the  commission, 
shall  subject  the  offending  employer  to  a  penalty  of  one  hundred  dol- 
lars for  each  offence,  to  be  collected  by  civil  action  in  the  name  of 
the  state  and  paid  into  the  accident  fund,  and  the  individual  who  shall 
personally  give  such  refusal  shall  be  guilty  of  a  misdemeanor. 

"Sec.  29.  Appropriations.  There  is  hereby  appropriated  out  of  the 
state  treasury  the  sum  of  one  hundred  and  fifty  thousand  dollars,  or 
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so  much  thereof  as  may  be  necessary,  to  be  known  as  the  administra- 
tion fund,  out  of  which  the  salaries,  traveling  and  office  expenses  of 
the  department  shall  be  paid,  and  also  all  other  expenses  of  the  ad- 
ministration of  the  accident  fund;  and  there  is  hereby  appropriated 
out  of  the  accident  fund  for  the  purpose  to  which  said  fund  is  appli- 
cable the  sum  of  $1,500,000  or  so  much  thereof  as  shall  be  necessary 
for  the  purposes  of  this  act." 

Ohio. 

''Section  1.  There  is  hereby  created  a  state  liability  board  of 
awards,  to  be  composed  of  three  members,  not  more  than  two  of  whom 
shall  belong  to  the  same  political  party,  to  be  appointed  by  the  gov- 
ernor 

"Sec.  2.  Each  member  of  the  board  shall  devote  his  entire  time 
to  the  duties  of  his  office.    .  . 

"Sec.  3.  Each  member  of  the  board  shall  receive  an  annual  salary 
of  five  thousand  dollars 

"Sec.  6.  .  .  All  necessary  expenses  shall  be  audited  and  paid 
out  of  the  state  treasury.  The  board  may  hold  sessions  at  any  place 
within  the  state. 

"Sec.  7.  The  board  may  employ  a  secretary,  actuary,  accountants, 
inspectors,  examiners,  experts,  clerks,  stenographers  and  other  assist- 
ants, and  fix  their  compensation.  .  .  .  and  shall  be  entitled  to  re- 
ceive from  the  state  treasury  their  actual  and  necessary  expenses  while 
traveling  in  the  business  of  the  board. 

"Sec.  12.  In  case  of  disobedience  of  any  person  to  comply  with 
the  order  of  the  board.  .  .  .  the  probate  judge  of  the  county  in 
which  the  person  resides,  on  application,  shall  compel  obedience    .    .  . 

"Sec.  17  The  state  liability  board  of  awards  shall  classify  employ- 
ments with  respect  to  their  degree  of  hazard,  and  determine  the  risks 
of  the  different  classes  and  fix  the  rates  of  premium  of  the  risks  of 
the  same,  based  upon  the  total  payroll  and  number  of  employees  in 
each  of  said  classes  of  employment,  sufficiently  large  to  provide  an 
adequate  fund  for  the  compensation  provided  for  in  this  act.  and  to 
create  a  surplus  sufficiently  large  to  guarantee  a  state  insurance  fund 
from  year  to  year. 

"Sec.  IS.  The  state  liability  board  of  awards  shall  establish  a  state 
insurance  fund  from  premiums  paid  thereto  by  employers  and  em- 
ployees as  herein  provided,  according  to  the  rates  of  risk  in  the  classes 
established  by  it,  as  herein  provided,  for  the  benefit  of  employees  of 
employers  that  have  paid  the  premium  applicable  to  the  classes  to 
which  they  belong  and  for  the  benefit  of  the  dependents  of  such  em- 
ployees, and  shall  adopt  rules  and  regulations  with  respect  to  the  col- 
lection, maintenance  and  disbursement  of  said  fund. 

"Sec.  19.  The  treasurer  of  state  shall  be  the  custodian  of  the  state 
insurance  fund,  and  all  disbursements  therefrom  shall  be  paid  by  him. 


37 


but  upon  vouchers  signed  by  any  two  members  of  the  state  liability 
board  of  awards. 

"Sees.  20-1.  Any  employer  who  employs  five  or  more  workmen  or 
operatives  regularly  in  the  same  business,  or  in  or  about  the  same 
establishment  who  shall  pay  into  the  state  insurance  fund  the  premiums 
provided  by  this  act  shall  not  be  liable  to  respond  in  damages  at  common 
law  or  by  statute,  save  as  hereinafter  provided,  for  injuries,  or  death  of 
any  such  employee,  wherever  occurring,  during  the  period  covered  by 
such  premiums,  provided  the  injured  employee  has  remained  in  his  serv- 
ice with  notice  that  his  employer  has  paid  into  the  state  insurance  fund 
the  premiums  provided  by  this  act;  the  continuation  in  the  service  of 
such  employer  with  such  notice  shall  be  deemed  a  waiver  by  the  em- 
ployee of  his  right  of  action  as  aforesaid. 

"Each  employer  paying  the  premiums  provided  by  this  act  into  the 
state  insurance  fund  shall  post  in  conspicuous  places  about  his  place 
or  places  of  business  typewritten  or  printed  notices  stating  the  fact 
that  he  has  made  such  payment;  and  the  same,  when  so  posted,  shall 
constitute  sufficient  notice  to  his  employees  of  the  fact  that  he  has 
made  such  payment,  and  of  any  subsequent  payments  he  may  make 
after  such  notices  have  been  posted. 

"Sees.  20-2.  For  the  purpose  of  creating  such  state  insurance  fund, 
each  employer  who  employs  five  or  more  workmen  or  operatives  regu- 
larly in  the  same  business,  or  in  or  about  the  same  establishment, 
and  his  employees  in  this  state,  having  elected  to  accept  the  provi- 
sions of  this  act,  shall  pay,  on  or  before  January  1.  1912,  and  semi- 
annually thereafter,  the  premiums  of  liability  risk  in  the  classes  of 
employment  as  may  be  determined  and  published  by  the  state  liability 
board  of  awards.  The  said  employers  for  themselves  and  their  em- 
ployees shall  make  such  payments  to  the  state  treasurer  of  Ohio,  who 
shall  receive  and  place  the  same  to  the  credit  of  such  state  insurance 
fund.  The  premiums  provided  for  in  this  act  shall  be  paid  by  the 
employer  and  employees  in  the  following  proportions,  to-wit:  Ninety 
per  cent  of  the  premium  shall  be  paid  by  the  employer  and  ten  per 
cent  by  the  employees.  Each  employer  is  authorized  to  deduct  from 
the  payroll  of  his  employees  10  per  cent  of  the  said  premiums  for  any 
premium  period  in  proportion  to  the  payroll  of  such  employees;  no  de- 
duction shall  be  made  except  for  that  portion  of  the  premium  period  ante- 
dating such  payroll.  Each  employer  shall  give  a  receipt  to  each  employee 
showing  the  amount  which  has  been  deducted  and  paid  into  the  state 
insurance  fund." 

LIABILITY  INSURANCE  SECOND  CLASS. 

The  second  class  treats  the  remedy  as  arising  out  of  the  con- 
tractual relations  of  employer  and  employee,  wherein  both  parties 
agree  as  to  the  remedy,  as  per  the  laws  of  Maryland  and  Massa- 
chusetts. 
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It  will  be  noted  that  some  of  the  states  of  the  third  class  provide 
that  insurance  schemes  may  be  substituted  in  place  of  the  remedy 
provided  in  act. 

No  coercion  is  attempted  in  the  Maryland  act.  The  Massachusetts 
act  provides  for  abrogation  of  all  common  law  defenses  except  for 
subscribers. 

Maryland. 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  Maryland 
that  it  shall  be  lawful  for  any  employer  to  make  a  contract  in  writ- 
ing with  any  employee  whereby  the  parties  may  agree  that  employee 
shall  become  insured  against  accidents  occurring  in  the  course  of  em- 
ployment which  result  in  personal  injury  or  death  in  accordance  with 
the  provisions  of  this  act,  and  that  in  consideration  of  such  insurance 
the  employer  shall  be  relieved  from  the  consequence  of  acts  or  omis- 
sions by  reason  of  which  he  would,  without  such  contract,  become 
liable  toward  such  employee  or  toward  the  legal  representative,  widow, 
widower  or  next  of  kin  of  such  employee. 

"Sec.  2.  Such  insurance  shall  be  effected  in  some  casualty  com- 
pany organized  under  the  laws  of  the  State  of  Maryland  or  admitted 
to  do  business  in  the  state ;  provided,  that  any  employer  employing 
not  less  than  fifteen  hundred  (1500)  employees  may  establish  an  in- 
surance fund  from  sums  contributed  by  himself  and  his  employees 
upon  condition  that  he  undertake  and  agree  to  make  up  any  defi- 
ciency in  insurance  benefits  that  may  arise  out  of  the  inadequacy  of 
^uch  fund.    .    .  . 

"Sec.  3.  Such  insurance  shall  cover  the  risk  of  personal  injury  by 
accident  arising  out  of  and  in  course  of  the  employment  resulting  in 
death,  provider]  death  occurs  within  twelve  months  from  time  of  such 
injury  or  resulting  in  disability,  whether  the  same  be  total  or  partial, 
permanent  or  temporary.  But  no  one  shall  be  entitled  to  any  benefit 
hereunder  where  the  injury  is  the  result  of  the  employee's  intoxica- 
tion, or  willful  and  deliberate  act  or  deliberate  intention  to  produce 
such  injury. 

"Sec.  6.  Any  contract  in  order  to  satisfy  the  requirements  of  this 
act  shall  provide  that  the  employer  shall  contribute  not  less  than  fifty 
per  cent  of  the  insurance  premiums,  and  the  employees  shall  con- 
tribute the  remainder  of  the  premiums.  .  .  Such  employers  shall 
pay  the  whole  of  the  expenses  of  the  management  of  such  fund 

"Sec.  13.    Such  contract  may  provide  that  any  controversy  . 
shall  be  settled  by  arbitration.    .    .        and  should  the  parties  fail  to 
agree  upon  an  arbitrator,  then  the  arbitrator  to  be  named  by  a  judge, 

.    .    and  the  award  of  such  arbitrator  shall  be  binding  . 

"Sec.  15.  A  contract  of  insurance,  in  pursuance  of  the  terms  of 
this  act,  shall  not  relieve  the  employer  from  liability  for  any  acci- 
dent directly  due  to  his  failure  to  supply  any  safeguard  required  to 
be  provided  for  the  protect:on  of  employees,  by  or  pursuant  to  any 
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statute  or  ordinance,  or  any  regulation  under  any  statute  or  ordinance, 
unless  it  shall  have  been  impossible  to  comply  with  such  requirement 
by  the  time  the  accident  happened,  or  unless  the  enforcement  thereof 
has  been  suspended  by  order  of  a  court  of  competent  jurisdiction. 

"Sec.  19.  Nothing  in  this  act  contained  shall  be  construed  as 
authorizing  any  employer,  any  officer  or  agent  of  such  employer  to 
require  any  employees  or  any  person  seeking  employment,  as  a  con- 
dition of  such  employment  or  of  the  continuance  of  such  employment 
to  enter  into  a  contract  or  to  continue  in  such  contract  such  as  is 
authorized  to  be  made  by  section  1  of  this  act."' 

Amount  of  compensation  is  fixed  by  act. 

Massachusetts — Part  I. 

"Section  1.  In  an  action  to  recover  damages  for  personal  injury 
sustained  by  an  employee  in  the  course  of  his  employment,  or  for 
death  resulting  from  personal  injury  so  sustained,  it  shall  not  be  a 
defense:  1.  That  the  employee  was  negligent.  2.  That  the  injury  was 
caused  by  the  negligence  of  a  fellow  employee.  3.  That  the  employee 
had  assumd  the  risk  of  the  injury. 

"Sec.  2.  The  provisions  of  section  1  shall  not  apply  to  actions  to 
recover  damages  for  personal  injuries  sustained  by  domestic  servants 
and  farm  laborers. 

"Sec.  3.  The  provisions  of  section  1  shall  not  apply  to  actions  to 
recover  damages  for  personal  injuries  sustained  by  employees  of  a 
subscriber. 

"Sec.  4.  The  provisions  of  sections  127  to  135,  inclusive,  and  of 
141  to  143,  inclusive,  of  chapter  514  of  the  acts  of  the  year  1909,  and 
of  any  acts  in  amendment  thereof  shall  not  apply  to  employees  of  a 
subscriber  while  this  act  is  in  effect. 

"Sec.  5.  An  employee  of  a  subscriber  shall  be  held  to  have  waived 
his  right  of  action  at  common  law  to  recover  damages  for  personal 
injuries  if  he  shall  not  have  given  his  employer,  at  the  time  of  his 
contract  of  hire,  notice  in  writing  that  he  claimed  such  right,,  or  if 
the  contract  of  hire  was  made  before  the  employer  became  a  sub- 
scriber, if  the  employee  shall  not  have  given  the  said  notice  within 
thirty  days  of  notice  of  such  subscription.  An  employee  who  has  given 
notice  to  his  employer  that  he  claimed  his  right  of  action  at  common 
law  may  waive  such  claim  by  a  notice  in  writing,  which  shall  take 
effect  five  days  after  it  is  delivered  to  the  employer  or  his  agent." 
Part  II. 

"Section  3.  If  the  employee  is  injured  by  reason  of  the  serious 
and  willful  misconduct  of  a  subscriber  or  of  any  person  regularly  en- 
trusted with  and  exercising  the  powers  of  superintendence,  the  amounts 
of  compensation  hereinafter  provided  shall  be  doubled.  In  such  case 
the  ■  subscriber  shall  repay  to  the  association  the  extra  compensation 
paid  to  the  employee.  If  a  claim  is  made  under  this  section  the  sub- 
scriber shall  be  allowed  to  appear  and  defend  against  such  cla:m  only." 
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Part  III. 

"Section  1.  There  shall  be  an  industrial  accident  board  consisting  of 
five  members,  to  be  appointed  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  council,  one  of  whom  shall  be  designated  by  the 
governor  as  chairman.  The  term  of  office  of  members  of  this  board 
shall  be  five  years,  except  that  when  first  constituted  one  member 
shall  be  appointed  for  one  year,  one  for  two  years,  one  for  three 
years,  one  for  four  years  and  one  for  five  years.  Thereafter  one  mem- 
ber shall  be  appointed  every  year  for  the  full  term  of  five  years. 

"Sec.  2  The  salaries  and  expenses  of  the  board  shall  be  paid  by 
the  commonwealth.  The  salary  of  the  chairman  shall  be  five  thousand 
dollars  a  year,  and  the  salary  of  the  other  members  shall  be  forty-five 
hundred  dollars  a  year  each.  The  board  may  appoint  a  secretary  at 
a  salary  of  not  more  than  three  thousand  dollars  a  year,  and  may  re- 
move him.  ft  shall  also  be  allowed  an  annual  sum,  not  exceeding 
ten  thousand  dollars,  for  clerical  service  and  traveling  and  other  neces- 
sary expenses.  The  board  shall  be  provided  with  an  office  in  the  state 
house  or  in  some  other  suitable  building  in  the  City  of  Boston,  in 
which  its  records  shall  be  kept." 

Part  IV. 

"Section  1.  The  Massachusetts  Employees'  Insurance  Association  is 
hereby  created  a  body  corporate  with  the  powers  provided  in  this 
act  and  with  all  the  general  corporate  powers  incident  thereto. 

"Sec.  2.  The  governor  shall  appoint  a  board  of  directors  of  the 
association,  consisting  of  fifteen  members,  who  shall  serve  for  a  term 
of  one  year  or  until  their  successors  are  elected  by  ballot  by  the  sub- 
scribers at  such  time  and  for  such  term  as  the  by-laws  shall  provide. 

"Sec.  ?>.  Until  the  first  meeting  of  the  subscribers  the  board  of 
directors  shall  have  and  exercise  all  the  powers  of  the  subscribers,  and 
may  adopt  by-laws  not  inconsistent  with  the  provisions  of  this  act, 
which  shall  be  in  effect  until  amended  or  repealed  by  the  subscribers. 

"Sec.  4.  The  board  of  directors  shall  annually  choose  by  ballot  a 
president,  who  shall  be  a  member  of  the  board,  a  secretary,  a  treas- 
urer and  such  other  officers  as  the  by-laws  shall  provide. 

"Sec.  6.  Any  employer  in  the  commonwealth  may  become  a  sub- 
scriber. 

"Sec.  7.  The  board  of  directors  shall,  within  thirty  days  of  the 
subscription  of  twenty-five  employers,  call  the  first  meeting  of  the 
subscribers  by  a  notice  in  writing  mailed  to  each  subscriber  at  his 
place  of  business  not  less  than  ten  days  before  the  date  fixed  for  the 
meeting. 

"Sec.  S.  In  any  meeting  of  the  subscribers  each  subscriber  shall 
be  ent;tled  to  one  vote,  and  if  a  subscriber  has  five  hundred  employees 
to  whom  the  association  is  bound  to  pay  compensation  he  shall  be 
entitled  to  two  votes  and  he  shall  be  entitled  to  one  additional  vote  for 
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each  additional  five  hundred  employees  to  whom  the  association  is  bound 
to  pay  compensation,  but  no  subscriber  shall  cast,  by  his  own  right  or  by 
the  right  of  proxy,  more  than  twenty  votes." 

THIRD  CLASS. 

In  the  third  and  most  numerous  class  the  remedy  is  treated  as  aris- 
ing out  of  tort,  the  actual  or  lawfully  imputed  negligence  of  the  em- 
ployer being  the  basis  of  the  employer's  liability. 

It  is  generally  recognized  that  a  large  percentage  of  accidents  occur 
inflicting  personal  injury  to  employees,  arising  out  of  risks  which  are 
inherent  to  industry,  for  which  the  law  based  on  tort  offers  no  recom- 
pense and  can  offer  none  except  upon  principles  repugnant  10  theories 
of  justice  generally  prevailing  in  this  country.  In  this  class  of  laws, 
covering  cases  where  there  exists  an  unlimited  liability  for  damages  aris- 
ing out  of  the  employer's  actu;4  or  lawfully  imputed  negligence,  and  no 
liability  where  there  is  no  nerligence,  it  is  attempted  to  coerce  the  em- 
ployer into  electing  to  accept  the  provisions  of  the  law  which  prescribe  a 
fixed  liability  equal  in  amount  to  the  compensation  allowed  injured 
workmen  by  abrogating  the  defense  of  assumption  of  risk. 

In  the  following  states  (A)  California,  Kansas,  New  Hampshire, 
New  Jersey,  and  Wiscons:n  the  defense  is  abolished  in  cases  where 
recovery  is  sought  upon  the  ground  of  want  of  due  care  of  the  em- 
ployer, etc. 

In  (B)  Illinois,  Rhode  Island  and  Michigan  the  defense  is  denied 
an  employer  whether  negligence  is  imputed  or  not. 

In  (C)  Arizona,  Nevada  and  New  York,  the  liability  to  respond  in 
damages  is  absolute  as  to  all  employees  at  the  rate  of  compensation  fixed 
in  this  law. 

(A) 

California. 

"Section  1.  In  any  action  to  recover  damages  for  a  personal  injury 
sustained  within  this  state  by  an  employee  while  engaged  in  the  line 
of  his  duty  or  the  course  of  his  employment  as  such,  or  for  death  re- 
sulting from  personal  injury  so  sustained,  in  -which  recovery  is  sought 
upon  the  ground  of  want  of  ordinary  or  reasonable  care  of  the  em- 
ployer or  of  any  officer,  agent  or  servant  of  the  employer,  the  fact 
that  such  employee  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery  therein  where  his  contributor}'  negligence 
was  slight  and  that  of  the  employer  was  gross  in  comparison,  but  the 
damages  may  be  diminished  by  the  jury  .in  proportion  to  the  amount 
of  negligence  attributable  to  such  employee,  and  it  shall  be  conclu- 
sively presumed  that  such  employee  was  not  guilty  of  contributory 
negligence  in  any  case  where  the  violation  of  any  statute  enacted  for 
the  safety  of  employees  contributed  to  such  employee's  ■  injury,  and  it 
shall  not  be  a  defense: 

"l.  That  the  employee  either  expressly  or  impliedly  assumed  the  risk  of 
the  hazard  complained  of. 


"2.  That  the  injury  or  death  was  caused  in  whole  or  in  part  by  the 
zvant  of  ordinary  or  reasonable  care  of  a  fellow  servant. 

"Sec.  2.  No  contract,  rule  or  regulation  shall  exempt  the  employer 
from  any  of  the  provisions  of  the  preceding  section  of  this  act. 

"Sec.  4.  The  following  shall  constitute  employers  subject  to  the 
provisions  of  this  act  within  the  meaning  of  the  preceding  section: 

The  state,  and  each  county,  city  and  county,  city,  town,  vil- 
lage and  school  district  and  all  public  corporations,  every  person,  firm 
and  private  corporation  (including  any  public  service  corporation)  who 
has  any  person  in  service  under  any  contract  of  hire,  express  or  im- 
plied, oral  or  written    .    .  . 

"Sec.  5.  Such  election  on  the  part  of  the  employer  shall  be  made 
by  filing  with  the  industrial  accident  board  hereinafter  provided  for  a 
written  statement  to  the  effect  that  he  accepts  the  provisions  of  this 
act,    .    .  . 

"Sec.  6. 

"(1)  Every  person  in  the  service  of  the  state,  or  any  county,  city 
and  county,  city,  town,  village  or  school  district  therein,  and  all  pub- 
lic corporations,  under  any  appointment  or  contract  of  hire,  express 
or  implied,  , oral  or  written,  except  any  official  of  the  state  or  of  any 
county,  city  and  county,  city,  town,  village  or  school  district  therein 
or  any  public  corporation,  who  shall  have  been  elected  or  appointed 
for  a  regular  term  of  one  or  more  years  or  to  complete  the  unexpired 
portion  of  any  such  regular  term. 

"2.  Every  person  in  the  service  of  another  under  any  contract 
of  hire,  express  or  implied,  oral  or  written,  including  aliens,  and  also 
including  minors  who  are  legally  permitted  to  work  under  the  laws  of 
the  state  (who,  for  the  purposes  of  the  next  section  of  this  act,  shall 
be  considered  the  same  and  shall  have  the  same  power  of  contracting 
as  adult  employees),  but  not  including  any  person  whose  employment 
is  but  casual  and  not  in  the  usual  course  of  the  trade,  business,  pro- 
fession or  occupation  of  his  employer. 

"Sec.  7.  Any  employee  as  defined  in  sub-section  (1)  of  the  preced- 
ing section  shall  be  subject  to  the  provisions  of  this  act  and  of  any 
act  amendatory  thereof.  Any  employee  as  defined  in  sub-section  (2) 
of  the  preceding  section  shall  be  deemed  to  have  accepted  and  shall, 
within  the  meaning  of  section  3  of  this  act,  be  subject  to  the  provi- 
sions of  this  act  and  of  any  act  amendatory  thereof  if  at  the  time  of 
the  accident  upon  which  liability  is  claimed: 

"(1)  The  employer  charged  with  such  liability  is  subject  to  the 
provisions  of  this  act,  whether  the  employee  has  actual  notice  thereof 
or  not:  and 

"(2)  At  the  time  of  entering  into  his  contract  of  hire,  express  or 
implied,  with  such  employer  such  employee  shall  not  have  given  to 
his  employer  notice  in  writing  that  he  elects  not  to  be  subject  to  the 
provisions  of  this  act,  or,  in  the  event  that  such  contract  of  hire  was 
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made  in  advance  of  such  employer  becoming  subject  to  the  provisions 
of  the  act,  such  employee  shall,  without  giving  such  notice,  remain 
in  the  service  of  such  employer  for  thirty  days  after  the  employer  has 
filed  with  said  board  an  election  to  be  subject  to  the  terms  of  this  act. 

"Sec.  12.  Any  dispute  or  controversy  concerning  compensation  tin- 
der this  act,  including  any  in  which  the  state  may  be  party,  shall  be 
submitted  to  a  board  consisting  of  three  members,  which  shall  be 
known  as  the  industrial  accident  board.  Within  thirty  days  before  this 
act  shall  take  effect  the  governor,  by  and  with  the  advice  and  consent 
of  the  senate,  shall  appoint  a  member  who  shall  serve  two  years,  and 
another  who  shall  serve  three  years,  and  another  who  shall  serve  four 
years.  Thereafter  such  three  members  shall  be  appointed  and  con- 
firmed for  terms  of  four  years  each.  Vacancies  shall  be  filled  in  the 
same  manner  for  the  unexpired  term.  Each  member  of  the  board  be- 
fore entering  upon  the  duties  of  his  office  shall  take  the  oath  pre- 
scribed by  the  constitution.  A  majority  of  the  board  shall  constitute 
a  quorum  for  the  exercise  of  any  of  the  powers  or  authority  conferred 
by  this  act,  and  an  award  by  a  majority  shall  be  valid.  In  case  of  a 
vacancy  the  remaining  two  members  of  the  board  shall  exercise  all 
the  powers  and  authority  of  the  board  until  such  vacancy  is  filled. 
Each  member  of  the  board  shall  receive  an  annual  salary  of  three  thou- 
sand six  hundred  dollars. 

"Sec.  24.  Nothing  in  this  act  shall  effect  the  organization  of  any 
mutual  or  other  insurance  company,  or  any  existing  contract  for  in- 
surance or  employers'  liability,  nor  the  right  of  the  employer  to  insure 
in  mutual  or  other  companies,  in  whole  or  in  part,  against  such  lia- 
bility or  against  the  liability  for  the  compensation  provided  for  by 
this  act,  or  to  provide  by  mutual  or  other  insurance,  or  by  arrange- 
ment with  his  emplo}-ees,  or  otherwise,  for  the  payment  to  such  em- 
ployees, their  families,  dependents  or  representatives,  of  sick,  accident 
or  death  benefits  in  addition  to  the  compensation  provided  for  by  this 
act.  But  liability  for  compensation  under  this  act  shall  not  be  reduced 
or  affected  by  any  insurance,  contributions  or  other  benefit  whatsoever 
due  to  or  received  by  the  person  entitled  to  such  compensation,  and 
the  person  so  entitled  shall,  irrespective  of  any  insurance  or  other 
contract,  have  the  right  to  recover  the  same  directly  from  the  em- 
ployer, and  in  addition  thereto  the  right  to  enforce  in  his  own  name, 
in  the  manner  provided  in  this  act,  the  liability  of  any  insurance  com- 
pany which  may,  in  whole  or  in  part,  have  insured  the  liability  for 
such  compensation;  provided,  however.,  that  payment  in  whole  or  in 
part  of  such  compensation  by  either  the  employer  or  the  insurance 
company  shall,  to  the  extent  thereof,  be  a  bar  to  recovery  against  the 
other  of  the  amount  so  paid,  and  provided  further,  that  as  between 
the  employer  and  the  insurance  company,  payment  by  either  directly 
to  the  employee  or  to  the  person  entitled  to  compensation  shall  be 
subject  to  the  conditions  of  the  insurance  contract  between  them." 


"Sec.  29.  The  sum  of  fifty  thousand  dollars  is  hereby  appropriated 
out  of  any  moneys  in  the  state  treasury  not  otherwise  appropriated, 
to  be  used  by  the  industrial  accident  board  in  carrying  out  the  pur- 
poses of  this  act,  and  the  controller  is  hereby  directed  to  draw  his 
warrant  on  the  general  fund  from  time  to  t'.me  in  favor  of  said  indus- 
trial accident  board  for  the  amounts  expended  under  its  direction,  and 
the  treasurer  is  hereby  authorized  and  directed  to  pay  the  same. 
Kansas. 

"Section  1.  The  Obligation.  If  in  any  employment  to  which  this 
act  applies,  personal  injury  by  accident  arising  out  of  and  in  the  course 
of  employment  is  caused  to  a  workman,  his  employer  shall,  subject 
as  hereinafter  mentioned,  be  liable  to  pay  compensation  to  the  work- 
man in  accordance  with  this  act.  Save  as  herein  provided,  no  such 
employer  shall  be  liable  for  any  injury  for  which  compensation  is  re- 
coverable under  this  act;  provided,  that  (a)  the  employer  shall  not  be 
liable  under  this  act  in  respect  of  any  injury  which  does  not  disable 
the  workman  for  a  period  of  at  least  two  weeks  from  earning  full 
wages  at  the  work  at  which  he  is  employed;  (b)  if  it  is  proved  that 
the  injury  to  the  workman  results  from  his  deliberate  intention  to 
cause  such'  injury,  or  from  his  willful  failure  to  use  a  guard  or  pro- 
tection against  accident  required  pursuant  to  any  statute  and  pro- 
vided for  him,  or  a  reasonable  and  proper  guard  and  protection  volun- 
tarily furnished  him  by  said  employer,  or  solely  from  his  deliberate 
breach  of  statutory  regulations  affecting  safety  of  life  or  limb,  or  from 
his  intoxication,  any  compensation  in  respect'  to  that  injury  shall  be 
disallowed. 

"Sec.  2.  Reservation  of  Liability  for  Wrong  or  Aregligcnce  in  Cer- 
tain Cases.  Where  the  injury  was  proximately  caused  by  the  individual 
negligence,  either  of  commission  or  omission,  of  the  employer,  includ- 
ing such  negligence  of  the  directors  or  of  any  managing  officer  or 
managing  agent  of  such  employer  if  a  corporation,  or  of  any  of  the 
partners  if  such  employer  is  a  partnership,  or  of  any  member  if  such 
employer  is  an  association,  but  excluding  the  negligence  of  competent 
employees  in  the  performance  of  their  duties  or  of  the  employer's 
duty  delegated  to  them,  the  existing  liability  of  the  employer  shall  not 
be  affected  by  this  act,  but  in  such  case  the  injured  workman,  or  if 
death  results  from  such  injury,  his  dependents  as  herein  defined,  if 
they  unanimously  agree,  otherwise  his  legal  representative,  may  elect 
between  any  right  of  action  against  the  employer  upon  such  liability 
and  the  right  to  compensation  under  this  act. 

"Sec.  B.  Application  of  the  Act.  This  act  shall  apply  only  to  the 
employment  in  the  course  of  the  employer's  trade  or  business  on,  in 
or  about  a  railway,  factory,  mine  or  quarry,  electric,  building  or  en- 
gineering work-,  laundry,  natural  gas  plant  and  all  employments  wherein 
a  process  requiring  the  use  of  any  dangerous  explosive  or  inflammable 
materials  is  carried  on,  which  is  conducted  for  the  purpose  of  business, 
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trade  or  gain;  each  of  which  employments  is  hereby  determined  to  be 
especially  dangerous,  in  which  from  the  nature,  conditions  or  means 
of  prosecution  of  the  work  therein  extraordinary  risk  to  life  and  limb 
of  the  workman  engaged  therein  are  inherent,  necessary  or  substan- 
tially unavoidable,  and  as  to  each  of  which  employments  it  is  deemed 
necessary  to  establish  a  new  system  of  compensation  for  injuries  to 
workmen.  This  act  shall  not  apply  in  any  case  where  the  accident 
occurred  before  this  act  take?  effect,  and  all  rights  which  have  ac- 
crued by  reason  of  any  such  accident,  at  the  time  of  the  publication 
of  this  act,  shall  be  saved  the  remedies  now  existing  therefor,  and  the 
court  shall  have  the  same  power  as  to  them  as  if  this  act  had  not 
been  enacted.'' 

New  Hampshire. 

"Section  1.  This  act  shall  apply  only  to  workmen  engaged  in 
manual  or  mechanical  labor  in  the  employments  described  in  this  sec- 
tion, which,  from  the  nature,  conditions  or  means  of  prosecution  of 
such  work,  are  dangerous  to  the  life  and  limb  of  workmen  engaged 
therein,  because  in  them  the  risks  of  employment  and  the  danger  of 
injury  caused  by  fellow  servants  are  great  and  difficult  to  avoid, 
(a)  The  operation  on  steam  or  electric  railroads  of  locomotives,  en- 
gines, trains  or  cars,  or  the  construction,  alteration,  maintenance  or 
repair  of  steam  railroad  tracks  or  roadbeds  over  which  such  locomo- 
tives, engines,  trains  or  cars  are  or  are  to  be  operated,  (b)  Work  in 
any  shop,  mill,  factory  or  other  place  on,  in  connection  with  or  in 
proximity  to  any  hoisting  apparatus,  or  any  machinery  propelled  or 
operated  by  steam  or  other  mech  inical  power  in  which  shop,  mill, 
factory  or  other  place  five  or  more  persons  are  engaged  in  manual 
or  mechanical  labor.  (c)  The  construction,  operation,  alteration  or 
repair  of  wires  or  lines  of  wires,  cables,  switchboards  or  apparatus 
charged  with  electric  currents,  (d)  All  work  necessitating  dangerous 
proximity  to  gunpowder,  blasting  powder,  dynamite  or  any  other  ex- 
plosives where  the  same  are  used  as  instrumentalities  of  the  industry, 
or  to  any  steam  boiler  owned  or  operated  by  the  employer,  provided 
injury  is  occasioned  by  the  explosion  of  any  such  boiler  or  explosive, 
(e)  Work  in  or  about  any  quarry,  mine  or  foundry.  As  to  each  of 
said  employments  it  is  deemed  necessary  to  establish  a  new  system 
of  compensation  for  accidents  to  workmen. 

"Sec.  2.  Tf,  in  the  course  of  any  of  the  employments  above  de- 
scribed, personal  injur)'  by  accident  arising  out  of  and  in  the  course 
of  the  employment  is  caused  to  any  workman  employed  therein,  in 
whole  or  in  part,  by  failure  of  the  employer  to  comply  with  any 
statute,  or  with  any  order  made  under  authority  of  law,  or  by  the  neg- 
ligence of  the  employer  or  any  of  his  or  its  officers,  agents  or  em- 
ployees, or  by  reason  of  any  defect  or  insufficiency  due  to  his.  its  or 
their  negligence  in  the  condition  of  his  or  its  plant,  ways,  works,  ma- 
chinery,  cars,  engines,   equipment   or  appliances,   then    such  employer 
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shall  be  liable  to  such  workman  for  all  damages  occasioned  to  him, 
or  in  case  of  his  death  to  his  personal  representatives  for  all  damages 
now  recoverable  under  the  provisions  of  chapter  191  of  the  public 
statutes.  The  workman  shall  not  be  held  to  have  assumed  the  risk 
of  any  injury  due  to  any  cause  specified  in  this  section,  but  there 
shall  be  no  liability  under  this  section  for  any  injury  to  which  it  shall 
be  made  to  appear  by  a  preponderance  of  evidence  that  the  negligence 
of  the  plaintiff  contributed.  The  daixages  provided  for  by  this  sec- 
tion shall  be  recovered  in  an  action  on  the  case  for  negligence. 

"Sec.  3.  The  provisions  of  section  2  of  this  act  shall  not  apply 
to  any  employer  who  shall  have  filed  with  the  commissioner  of  labor 
his  declaration  in  writing  that  he  accepts  the  provisions  of  this  act 
as  contained  in  the  succeeding  sections,  and  shall  have  satisfied  the 
commissioner  of  labor  of  his  financial  ability  to  comply  with  its  pro- 
visions, or  shall  have  filed  with  the  commissioner  of  labor  a  bond,  in 
such  form  and  amount  as  the  commissioner  may  prescribe,  conditioned 
on  the  discharge  by  such  employer  of  all  liability  incurred  under  this 
act." 

New  Jersey. 

The  New  Jersey  act  prov'des  that  the  governor  shall  appoint  six 
(6)  citizens  as  an  employers'  liability  commission;  that  they  shall  re- 
ceive no  compensation  for  their  services,  but  their  actual  traveling  ex- 
penses upon  the  business  of  the  commission  shall  be  paid  by  the  state 
treasurer. 

"1.  When  personal  injury  is  caused  to  an  employee  by  accident 
arising  out  of  and  in  the  course  of  his  employment,  of  which  the  actual 
or  lawfully  imputed  negligence  of  the  employer  is  the  natural  and 
proximate  cause,  he  shall  receive  compensation  therefor  Trom  his  em- 
ployer, provided  the  employee  was  himself  not  willfully  negligent  at 
the  time  of  receiving  such  injury,  and  the  question  of  whether  the 
employee  was  willfully  negligent  shall  be  one  of  fact  to  be  submitted 
to  the  jury,  subject  to  the  usual  superintending  powers  of  a  court  to 
set  aside  a  verdict  rendered  contrary  to  evidence. 

"2.  The  right  to  compensation  as  provided  by  section  1  of  this 
act  shall  not  be  defeated  upon  the  ground  that  the  injury  was  caused 
in  any  degree  by  the  negligence  of  a  fellow  employee,  or  that  the  in- 
jured employee  assumed  the  risks  inherent  in  or  incidental  to  or  aris- 
ing out  of  his  employment,  or  arising  from  the  failure  of  the  employer 
to  provide  and  maintain  safe  premises  and  suitable  appliances,  which 
said  grounds  of  defense  are  hereby  abolished. 

"7.  When  employer  and  employee  shall  by  agreement,  either  ex- 
press or  implied,  as  hereinafter  provided,  accept  the  provisions  of 
section  2  of  this  act  compensation  for  personal  injuries  to  or  for  the 
death  of  such  employee  by  accident  arising  out  of  and  in  the  course 
of  his  employment  shall  be  made  by  the  employer  without  regard  to 
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the  negligence  of  the  employer,  according  to  the  schedule  contained 
in  paragraph  eleven  in  all  cases,  except  when  the  injury  or  death  is 
intentionally  self-inflicted  or  when  intoxication  is  the  natural  and 
proximate  cause  of  injury,  and  the  burden  of  proof  of  such  fact  shall 
be  upon  the  employer. 

"8.  Such  agreement  shall  be  a  surrender  by  the  parties  thereto  of 
their  rights  to  any  other  method,  form  or  amount  of  compensation 
or  determination  thereof  than  as  provided  in  section  2  of  this  act,  and 
an  acceptance  of  all  the  provisions  of  section  2  of  this  act,  and  shall 
bind  the  employee  himself  and  for  compensation  for  his  death  shall 
bind  his  personal  representative,  his  widow  and  next  of  kin,  as  well 
as  the  employer  and  those  conducting  his  business  during  bankruptcy 
or  insolvency." 

"9.  Every  contract  of  hiring  made  subsequent  to  the  time  provided 
for  this  act  to  take  effect  shall  be  presumed  to  have  been  made  with 
reference  to  the  provisions  of  section  2  of  this  act,  and  unless  there 
be  as  a  part  of  such  contract  an  express  statement  in  writing  prior  to 
any  accident,  either  in  the  contract  itself  or  by  written  notice  from 
either  party  to  the  other,  that  the  provisions  of  section  2  of  this  act 
are  not  intended  to  apply,  then  it  shall  be  presumed  that  the  parties 
have  accepted  the  provisions  of  section  2  of  this  act  and  have  agreed 
presumed  to  apply  unless  the  notice  be  given  by  or  to  the  parent  or 
guardian  of  the  minor." 

to  be  bound  thereby.    In  the  employment  of  minors  section  2  shall  be 
Section  11  provides  fixed  compensation  for  injuries. 

Wisconsin. 

"Section  l.  There  are  added  to  the  statutes  thirty-two  new  sec- 
tions to  read :  Section  2394-1.  In  any  action  to  recover  damages  for  a 
personal  injury  sustained  within  this  state  by  an  employee  while  en- 
gaged in  the  line  of  his  duty  as  such,  or  for  death  resulting  from 
personal  injury  so  sustained,  in  which  recovery  is  sought  upon  the 
ground  of  want  of  ordinary  care  of  the  employer,  or  of  any  officer,  agent, 
or  servant  of  the  employer,  it  shall  not  be  a  defense: 

1.  That  the  employee  either  expressly  or  impliedly  assumed  the  risk  of 
the  hazard  complained  of. 

2.  When  such  employer  has  at  the  time  of  the  accident  in  a  common 
employment  four  or  more  employees,  that  the  injury  or  death  zvas  caused  in 
whole  or  in  part  by  the  zuant  of  ordinary  care  of  a  fellow  servant. 

Any  employer  who  has  elected  to  pay  compensation  as  hereinafter 
provided  shall  not  be  subject  to  the  provisions  of  this  section  2394-1." 

"Section  2394-2.  No  contract,  rule  or  regulation,  shall  exempt  the 
employer  from  any  of  the  provisions  of  the  preceding  section  of  this 
act." 

"Section  2394-3.  Except  as  regards  employees  working  in  shops  or 
offices  of  a  railroad  company,  who  are  within  the  provisions  of  sub- 
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section  9  of  section  1816  of  statutes  as  amended  by  chapter  254  of  the 
laws  of  1907,  the  term  'employer'  as  used  in  the  two  preceding  sections 
of  this  act  shall  not  'include  any  railroad  company  as  defined  in  sub- 
section 7  of  said  section  1816  as  amended,  said  section  1816  and  amend- 
atory acts  being  continued  in  force  unaffected,  except  as  aforesaid, 
by  the  preceding  sections  of  this  act." 

"Section  2394-4.  Liability  for  the  compensation  hereinafter  pro 
vided  for,  in  lieu  of  any  other  liability  whatsoever,  shall  exist  against 
an  employer  for  any  personal  injury  accidentally  sustained  by  his  em- 
ployee, and  for  his  death,  if  the  injury  shall  proximately  cause  death, 
in  those  cases  where  the  following  conditions  of  compensation  con- 
cur : 

1.  Where,  at  the  time  of  the  accident,  both  the  employer  and  em- 
ployee are  subject  to  the  provisions  of  this  act  according  to  the  suc- 
ceeding sections  hereof. 

2.  Where,  at  the  time  of  the  accident,  the  employee  is  performing 
service  growing  out  of  and  incidental  to  his  employment. 

3.  Where  the  injury  is  proximately  caused  by  accident,  and  is  not 
caused  by  willful  misconduct. 

And  where  such  conditions  of  compensation  exist  for  any  personal 
injury  or  death,  the  right  to  recovery  of  such  compensation,  pursuant 
to  the  provisions  of  this  act,  and  acts  amendatory  thereof,  shall  be  the 
exclusive  remedy  against  the  employer  for  such  injury  or  death;  in  all 
other  cases  the  liability  of  the  employer  shall  be  the  same  as  if  this 
and  the  succeeding  sections  of  this  act  had  not  been  passed,  but  shall 
be  subject  to  the  provisions  of  the  preceding  sections  of  this  act." 

"Section  2394-5.  The  following  shall  constitute  employers  subject 
to  the  provisions  of  this  act  within  the  meaning  of  the  preceding  sec- 
tion : 

1.  The  state,  and  each  county,  city,  town,  village,  and  school  dis- 
trict therein. 

2.  Every  person,  firm,  and  private  corporation  (including  any  pub- 
lic service  corporation)  who  has  any  person  in  service  under  any  con- 
tract of  hire,  express  or  implied,  oral  or  written,  and  who,  at  or 
prior  to  the  time  of  the  accident  to  the  employee  for  which  compen- 
sation under  this  act  may  be  claimed,  shall,  in  the  manner  provided 
in  the  next  section,  have  elected  to  become  subject  to  the  provisions 
of  this  act,  and  who  shall  not,  prior  to  such  accident,  have  effected  a 
withdrawal  of  such  election,  in  the  manner  provided  in  the  next  sec- 
tion" 

"Section  2394-6.  Such  election  on  the  part  of  the  employer  shall 
be  made  by  filing  with  the  industrial  accident  board,  hereinafter  pro- 
vided for,  a  written  statement  to  the  effect  that  he  accepts  the  provi- 
sions of  this  act,  the  filing  of  which  statement  shall  operate,  within 
the  meaning  of  section  2394-5  of  this  act  to  subject  such  employer  to 
the  provisions  of  this  act  and  all  acts  amendatory  thereof  for  the  term 


48 


of  one  year  from  the  date  of  the  filing  of  such  statement,  and  there- 
after, without  further  act  on  his  part,  for  successive  terms  of  one  year 
ea/ch,  unless  such  employer  shall,  at  least  sixty  days  prior  to  the  expira- 
tion of  such  first  or  any  succeeding  year,  file  in  the  office  of  said  board 
a  notice  in  writing  to  the  effect  that  -he  desires  to  withdraw  his  election 
to  be  subject  to  the  provisions  of  the  act." 

"Section  2394-8.  Any  employee  as  defined  in  sub-section  1  of  the 
preceding  section  shall  be  subject  to  the  provisions  of  this  act  and  of 
any  act  amendatory  thereof.  Any  employee  as  defined  in  sub-section 
2  of  the  preceding  section  shall  be  deemed  to  have  accepted  and  shall, 
within  the  meaning  of  section  2394-4  of  this  act.  be  subject  to  the  pro- 
visions of  this  act  and  of  any  act  amendatory  thereof,  if,  at  the  time  of 
the  accident  upon  which  liability  is  claimed: 

1.  The  employer  charged  with  such  liability  is  subject  to  the  pro- 
visions of  this  act,  whether  the  employee  has  actual  notice  thereof  or 
not;  and 

2.  Such  employee  shall  not,  at  the  time  of  entering  into  his  con- 
tract of  hire,  express  or  implied,  with  such  employer,  have  given  to  his 
employer  notice  in  writing  that  he  elects  not  to  be  subject  to  the  pro- 
visions of  this  act;  or,  in  the  event  that  such  contract  of  hire  was  made 
in  advance  of  such  employer  becoming  subject  to  the  provisions  of 
this  act,  such  employee  shall  have  given  to  his  employer  notice  in  writ- 
ing that  he  elects  to  be  subject  to  such  provision,  or  without  giving 
either  of  such  notices,  shall  have  remained  in  the  service  of  such  em- 
ployer for  thirty  days  after  the  employer  has  filed  with  said  board  an 
election  to  be  subject  to  the  terms  of  this  act." 

"Section  2394-26.  Nothing  in  this  act  shall  affect  the  organization 
of  any  mutual  or  other  insurance  company,  or  any  existing  contract 
for  insurance  of  employers'  liability,  nor  the  right  of  the  employer 
to  insure  in  mutual  or  other  companies,  in  whole  or  in  part,  against  such 
liability,  or  against  the  liability  for  the  compensation  provided  for  by 
this  act,  or  to  provide  by  mutual  or  other  insurance,  or  by  arrange- 
ment with  his  employees,  or  otherwise,  for  the  payment  to  such  em- 
ployees, their  families,  dependents,  or  representatives,  of  sick,  accident, 
or  death  benefits  in  addition  to  the  compensation  provided  for  by  this 
act.  But  liability  for  compensation  under  this  act  shall  not  be  reduced 
or  affected  by  any  insurance,  contribution,  or  other  benefit  whatso- 
ever, due  to  or  received  by  the  person  entitled  to  such  compensa- 
tion, and  the  person  so  entitled  shall,  irrespective  of  any  insurance  or 
other  contract,  have  the  right  to  recover  the  same  directly  from  the 
employer;,  and  in  addition  thereto,  the  right  to  enforce  in  his  own 
name,  in  the  manner  provided  in  this  act,  the  liability  of  any  insurance 
company  which  may,  in  whole  or  in  part,  have  insured  the  liability 
for  such  compensation;  provided,  hozvever,  that  payment  in  whole  or 
in  part  of  such  compensation  by  either  the  employer  or  the  insurance 
company,  shall,  to  the  extent  thereof,  be  a  bar  to  recovery  against  the 
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other  of  the  amount  so  paid,  and  provided  further,  that  as  between 
the  employer  and  the  insurance  company,  payment  by  either  directly 
to  the  employee,  or  to  the  person  entitled  to  compensation,  shall  be 
subject  to  the  conditions  of  the  insurance  contract  between  them." 

"Section  2394-27.  Every  contract  for  the  insurance  of  the  compen- 
sation herein  provided  for,  or  against  liability  therefor,  shall  be  deemed 
to  be  made  subject  to  the  provisions  of  this  act,  and  provisions  thereof 
inconsistent  with  this  act  shall  be  void.  No  company  shall  enter  into 
any  such  contract  of  insurance  unless  such  company  shall  have  been 
approved  by  the  commissioner  of  insurance,  as  provided  by  law.  For 
the  purposes  of  this  act,  each  employee  shall  constitute  a  separate  risk 
within  the  meaning  of  section  1898d  of  the  statutes." 

"Section  2394-28.  Any  employer  against  whom  liability  may  exist 
for  compensation  under  this  act  may,  with  the  approval  of  the  indus- 
trial accident  board,  be  relieved  therefrom  by: 

1.  Depositing  the  present  value  of  the  total  unpaid  compensation 
for  which  sum  liability  exists,  assuming  interest  at  three  per  centum 
per  annum,  with  such  trust  company  of  this  state  as  shall  be  desig- 
nated by  the  employee  (or  by  his  dependents,  in  case  of  his  death,  and 
such  liability  exists  in  their  favor),  or  in  default  of  such  designation  by 
him  (or  them)  after  ten  days'  notice  in  writing  from  the  employer, 
with  such  trust  company  of  this  state  as  shall  be  designated  by  the 
board;  or 

2.  By  the  purchase  of  an  annuity,  within  the  limitations  provided 
by  law,  in  any  insurance  company  granting  annuities  and  licensed  in 
this  state,  which  may  be  designated  by  the  employee,  or  his  depend- 
ents, or  the  board,  as  provided  in  sub-section  1  of  this  section." 

(B) 

Illinois. 

"Section  1.  That  any  employer  covered  by  the  provisions 

of  this  act  in  (his  state  may  elect  to  provide  and  pay  compensation  for 
injuries  sustained  by  any  employee  arising  out  of  and  in  the  course 
of  the  employment  according  to  the  provisions  of  this  act,  and  thereby 
relieve  himself  from  any  liability  for  the  recovery  of  damages,  except 
as  herein  provided. 

If,  however,  any  such  employer  shall  elect  not  to  provide  and  pa\ 
the  compensation  to  any  employee  who  has  elected  to  accept  the  pro- 
visions of  this  act,  according  to  the  provisions  of  this  act,  he  shall  not 
escape  liability  for  injuries  sustained  by  such  employee  arising  out  of  and  in 
the  course  of  liis  employment  because 

1.  The  employee  assumed  the  risks  of  the  employer's  business. 

2.  The  injury  or  death  was  caused  in  whole  or  in  part  by  the  negligence 
of  a  fellow  servant. 
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3.  The  injury  or  death  was  proximately  caused  by  the  contributory 
negligence  of  the  employee,  but  such  contributory  negligence  shall  be 
considered  by  the  jury  in  reducing  the  amount  of  damages. 

(a)  Every  such  employer  is  presumed  to  have  elected  to  provide  and  pay 
the  compensation  according  to  the  provisions  of  this  act.  unless  and  until 
notice  in  writing  of  his  election  to  the  contrary  is  filed  with  the  state  bureau 
of  labor  statistics. 

(b)  Ever}-  employer  within  the  provisions  of  this  act  failing  to  file 
such  notice  shall  be  bound  hereby  as  to  all  his  employees  who  shall 
elect  to  come  within  the  provisions  of  this  act  until  January  1st  of 
the  next  succeeding  year  and  for  terms  of  each  year  thereafter ;  pro- 
vided, any  such  employer  may  elect  to  discontinue  the  payments  of 
compensation  herein  provided  only  at  the  expiration  of  any  such  cal- 
endar year,  by  filing  notice  of  his  intention  to  discontinue  such  pay- 
ments, with  the  state  bureau  of  labor  statistics,  at  least  sixty  days 
prior  to  the  expiration  of  any  such  calendar  year,  and  by  posting  such 
notice  in  the  plant,  shop,  office  or  place  of  work,  or  by  personal  serv- 
ice, in  written  or  printed  form,  upon  such  employee,  at  least  sixty  days 
prior  to  the  expiration  of  any  such  cajendar  year. 

(c)  In  the  event  any  employer  elects  to  provide  and  pay  compen- 
sation provided  in  this  act,  fhen  every  employee  of  such  employer,  as 
a  part  of  his  contract  of  hiring  or  who  may  be  employed  at  the 
time  of  the  taking  effect  of  this  act  and  the  acceptance  of  its  provisions 
by  the  employer,  shall  be  deemed  to  have  accepted  all  the  provisions 
of  this  act  and  shall  be  bound  thereby  unless  within  thirty  days  after 
such  hiring  and  after  the  taking  effect  of  this  act.  he  shall  file  a  notice 
to  the  contrary  with  the  secretary  of  the  state  bureau  of  labor  sta- 
tistics, whose  duty  it  shall  be  to  immediately  notify  the  employer,  and 
if  so  notified,  the  employer  shall  not  be  deprived  of  any  of  his  com- 
mon law  or  statutory  defenses,  and  until  such  notice  to  the  contrary 
is  given  to  the  employer,  the  measure  of  liability  of  the  employer  for 
an}'  injury  shall  be  determined  according  to  the  compensation  provi- 
sions of  this  act :  provided .  hozvevcr.  that  before  any  such  employee 
shall  be  bound  by  the  provisions  of  this  act,  his  employer  shall  either 
furnish  to  such  employee  personally  at  the  time  of  his  hiring,  or  post 
in  a  conspicuous  place  at  the  plant  or  in  the  room  or  place  where 
such  employee  is  to  be  employed,  a  legible  statement  of  the  compensa- 
tion provisions  of  this  act." 

"Sec.  2.  The  provisions  of  this  act  shall  apply  to  every  employer 
in  the  state  engaged  in  the  building,  maintaining  or  demolishing  of  any 
structure;  in  any  construction  or  electrical  work;  in  the  business  of  car- 
riage by  land  or  water  and  loading  and  unloading  in  connection  there- 
with; .  .  .  in  operating  general  or  terminal  store-houses ;  in  mining, 
surface  mining,  or  quarrying ;  in  any  enterprise,  or  branch  thereof,  in 
which    explosive    materials    are    manufactured;    ...    in    any  enter- 
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prise  wherein  molten  metal  or  injurious  gases  or  vapors  or  inflamma- 
ble fluids  are  manufactured  .  .  .  using  or  the  placing  of  machinery 
or  appliances 

Rhode  Island. 

"Section  1.  In  an  action  to  recover  damages  for  personal  injury 
sustained  by  accident  by  an  employee  arising  out  of  and  in  the  course 
of  his  employment,  or  for  death  resulting  from  personal  injury  so  sus- 
tained, it  shall  not  be  a  defense: 

(a)  That  the  employee  was  negligent; 

(b)  That  the  injury  was  caused  by  the  negligence  of  a  fellow  em- 
ployee ; 

(c)  That  the  employee  has  assumed  the  risk  of  the  injury." 

"Sec.  2.    The  provisions  of  this  act  shall  not  apply  to  actions  to 
recover  damages  for  personal  injuries,  or  for  death  resulting  from  pei 
sonal  injuries,  sustained  by  employees  engaged  in  domestic  service  or 
agriculture." 

"Sec.  3.  The  provisions  of  this  act  shall  not  apply  to  employers 
who  employ  five  or  less  workmen  or  operatives  regularly  in  the  same 
business,  but  such  employers  may,  by  complying  with  the  provisions 
of  section  .">  of  this  article  become  subject  to  the  provisions  of  this  act." 

The  employee  is  deemed  to  have  accepted  the  terms  of  the  act  un- 
less notifying  his  employer  at  the  time  of  his  contract  of  hire  in  writ- 
ing, and  filing  a  copy  of  said  notice  with  the  commissioner  of  indus- 
trial statistics. 

"Sec.  5.  Such  election  on  the  part  of  the  employer  shall  be  made 
by  filing  with  the  commissioner  of  industrial  statistics  a  written  state- 
ment to  the  effect  that  he  accepts  the  provisions  of  this  act,  and  by 
giving  reasonable  notice  of  such  election  to  his  workmen,  by  posting 
and  keeping  continuously  posted  copies  of  such  statement  in  conspicu- 
ous places  about  the  place  where  his  workmen  are  employed    .     .  ." 

"Sec.  (i.  An  employee  of  an  employer  who  shall  have  elected  to  be- 
come subject  to  the  provisions  of  this  act  as  provided  in  section  5 
of  this  article  shall  be  held  to  have  waived  his  right  of  action  at  com- 
mon law  to  recover  damages  for  personal  injuries,  if  he  shall  not 
have  given  his  employer  at  the  time  of  his  contract  of  hire  notice  in 
writing  that  he  claimed  such  right,  and  within  ten  days  thereafter 
have  filed  a  copy  thereof  with  the  commissioner  of  industrial  statis- 
*  tics    .     .  ." 

"Article  II.  Section  3.  Contingent  fees  of  attorneys  for  services 
under  this  act  shall  be  subject  to  the  approval  of  the  superior  court." 

"Article  TIT.  Section  1.  Tf  the  employer  and  the  employee  reach 
an  agreement  in  regard  to  compensation  under  this  act,  a  memorandum 
nf  such  agreement  signed  by  the  parties  shall  be  filed  in  the  office  of 
the  clerk  of  the  superior  court  having  jurisdiction  of  the  matter  as  pro- 
vided in  section  1G  of  this  article.     The  clerk  shall  forthwith  docket 
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the  same  in  a  book  kept  for  that  purpose,  and  shall  thereupon  pre- 
sent said  agreement  to  a  justice  of  the  superior  court,  and  when  ap- 
proved by  the  justice  the  agreement  shall  be  enforcible  by  said  supe- 
rior court  by  any  suitable  process,  including  executions  against  goods, 
chattels,  and  real  estate,  and  including  proceedings  for  contempt  for 
willful  failure  or  neglect  to  obey  the  provisions  of  said  agreement.  No 
appeal  shall  lie  from  the  agreement  thus  approved  unless  upon  alle- 
gation that  such  agreement  had  been  procured  by  fraud  or  coercion. 
Such  agreement  shall  be  approved  by  the  justice  only  when  its  terms 
conform  to  the  provisions  of  this  act. 

"When  death  has  resulted  from  the  injury  and  the  dependents  of 
the  deceased  employee  entitled  to  compensation  are,  or  the  apportion- 
ment thereof  among  them  is,  in  dispute,  such  agreement  may  relate 
only  to  the  amount  of  compensation." 

"Sec.  2.  If  the  employer  and  employee  fail  to  reach  an  agreement 
in  regard  to  compensation  under  this  act,  either  employer  or  employee, 
and  when  death  has  resulted  from  the  injury  and  the  dependents  of  the 
deceased  employee  entitled  to  compensation  are,  or  the  apportion- 
ment thereof  among  them  is,  in  dispute,  any  person  in  interest  may 
file  in  the  office  of  the  clerk  of  the  superior  court  having  jurisdiction  of 
the  matter  as  provided  in  section  16  of  this  article,  a  petition  in  the 
nature  of  a  petition  in  equity  setting  forth  the  names  and  residences  of 
the  parties,  the  facts  relating  to  employment  at  the  time  of  the  injury, 
the  cause,  extent  and  character  of  the  injury,  the  amount  of  wages, 
earnings,  or  salary  received  at  the  time  of  the  injury,  and  the  knowl- 
edge of  the  employer  or  notice  of  the  occurrence  of  the  injury,  and 
such  other  facts  as  may  be  necessary  and  proper  for  the  informa- 
tion of  the  court,  and  shall  state  the  matter  in  dispute  and  the  claims 
of  the  petitioner  with  reference  thereto." 

"Article  IV.  Section  1.  Any  employer  may  enter  into  an  agree- 
ment with  his  employees  in  any  employment  to  which  this  act  applies 
to  provide  a  scheme  of  compensation,  benefit,  or  insurance,  in  lieu  of 
the  compensation  provided  for  in  this  act,  subject  to  the  approval  of 
the  superior  court.  Such  approval  shall  be  granted  only  on  condition 
that  the  scheme  proposed  provides  as  great  benefits  as  those  pro- 
vided by  this  act,  and,  if  the  scheme  provides  for  contributions  by 
employees,  it  shall  confer  additional  benefits  at  least  equivalent  to  these 
contributions.  If  such  a  scheme  meets  with  the  approval  of  said  court, 
the  clerk  shall  issue  a  certificate  enabling  the  employer  to  contract 
with  any  or  all  of  his  employees  in  employments  to  which  this  act  ap- 
plies to  substitute  such  scheme  for  the  provisions  of  this  act  for  a 
period  of  not  more  than  five  years." 

"Article  V.  Section  4.  If  any  section  of  this  act  shall  be  declared 
unconstitutional  or  invalid,  such  unconstitutionality  or  invalidity  shall 
m  no  way  affect  the  validity  of  any  other  portion  thereof  which  can 
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be  given  reasonable  effect  without  the  part  so  declared  unconstitutional 
or  invalid." 

This  act  fixes  the  amount  of  compensation  for  injury. 
Michigan. 

"Section  1.  In  an  action  to  recover  damages  for  personal  injury 
sustained  by  an  employee  in  the  course  of  his  employment,  or  for  death 
resulting  from  personal  injuries  so  sustained,  it  shall  not  be  a  defense: 

(a)  That  the  employee  was  negligent,  unless  and  except  it  shall 
appear  that  such  negligence  was  willful; 

(b)  That  the  injury  was  caused  by  the  negligence  of  a  fellow  em- 
ployee; 

(c)  That  the  employee  had  assumed  the  risks  inherent  in  or  inci- 
dental to,  or  arising  out  of  his  employment,  or  arising  from  the  fail- 
ure of  the  employer  to  provide  and  maintain  safe  premises  and  suitable 
appliances." 

"Section  2.  The  provisions  of  section  1  shall  not  apply  to  actions 
to  recover  damages  for  personal  injuries  sustained  by  household  domes- 
tic servants  and  farm  laborers." 

"Section  3.  The  provisions  of  section  1  shall  not  apply  to  actions 
to  recover  damages  for  the  death  of,  or  for  personal  injuries  sustained 
by  employees  of  any  employer  who  has  .  elected,  with  the  approval  of 
the  industrial  accident  board  hereinafter  created,  to  pay  compensation 
in  the  manner  and  to  the  extent  hereinafter  provided." 

"Section  4.  Any  employer  who  has  elected,  with  the  approval  of 
the  industrial  accident  board  hereinafter  created,  to  pay  compensation 
as  hereinafter  provided,  shall  not  be  subject  to  the  provisions  of  sec- 
tion 1 ;  nor  shall  such  employer  be  subject  to  any  other  liability  what- 
soever, save  as  herein  provided  for  the  death  of  or  personal  injury  to 
any  employee,  for  which  death  or  injury  compensation  is  recoverable 
under  this  act,  except  as  to  employees  who  have  elected  in  the  manner 
hereinafter  provided  not  to  become  subject  to  the  provisions  of  this 
act." 

"Section  5.  The  following  shall  constitute  employers  subject  to  the 
provisions  of  this  act: 

1.  The  state  and  each  county,  city,  township,  incorporated  village 
and  school  district  therein; 

2.  Every  person,  firm  and  private  corporation,  including  any  pub- 
lic service  corporation,  who  has  any  person  in  service  under  any  con- 
tract of  hire,  express  or  implied,  oral  or  written,  and  who,  at  or  prior 
to  the  time  of  the  accident  to  the  employee  for  which  compensation 
under  this  act  may  be  claimed,  shall  in  the  manner  provided  in  the 
next  section,  have  elected  to  become  subject  to  the  provisions  of  this 
act,  and  who  shall  not,  prior  to  such  accident,  have  effected  a  with- 
drawal of  such  election,  in  the  manner  provided  in  the  next  section." 


"Section  6.  Such  election  on  the  part  of  the  employers  mentioned 
in  subdivision  2  of  the  preceding  section,  shall  be  made  by  filing  with 
the  industrial  accident  board  ...  a  written  statement  to  the  effect 
that  such  employer  accepts  the  provisions  of  this  act,  and  that  he 
adopts,  subject  to  the  approval  of  said  board,  one  of  the  four  methods 
provided   for   the   payment   of  the   compensation    hereinafter  specified 

•    •    .    provided,    such    employer    post    in    a    conspicuous  place  

notice  in  the  form  as  prescribed  and  furnished  by  the  industrial  acci- 
dent board     .     .  ." 

"Section  7.  The  term  'employee'  as  used  in  this  act  shall  be  con- 
strued to  mean: 

1.  Every  person  in  the  service  of  the  state,  or  of  any  county,  city, 
township,  incorporated  village  or  School  district  therein;  under  any  ap- 
pointment or  contract  of  hire,  express  or  implied,  oral  or  written,  except 
any  official  of  the  state,  or  of  any  county,  city,  township,  incorporated  vil- 
lage or  school  district  therein  ;  provided,  that  one  employed  by  a  contractor 
who  has  contracted  with  a  county,  city,  township,  incorporated  village, 
school  district  or  the  state,  through  its  representatives,  shall  not  be  con- 
sidered an  employee  of  the  state,  county,  city,  township,  incorporated 
village,  or  school  district  which  made  the  contract: 

2.  Every  person  in  the  service  of  another  under  any  contract  of 
hire,  express  or  implied,  oral  or  written,  including  aliens,  and  also 
including  minors  who  are  legally  permitted  to  work  under  the  laws  of 
the  state  who.  for  the  purposes  of  this  act,  shall  be  considered  the 
same  and  have  the  same  power  to  contract  as  adult  employees,  but 
not  including  any  person  whose  employment  is  but  casual  or  "is  not  in 
the  usual  course  of  the  trade,  business,  profession  or  occupation  of  his 
employer." 

"Section  8.  Any  employee  as  defined  in  subdivision  1  of  the  pre- 
ceding section  shall  be  subject  to  the  provisions  of  this  act  and  of  any 
act  amendatory  thereof.  Any  employee  as  defined  in  subdivision  2 
of  the  preceding  section  shall  be  deemed  to  have  accepted  and  shall 
be  subject  to  the  provisions  of  this  act  and  of  any  act  amendatory 
thereof  if,  at  the  time  of  the  accident  upon  which  liability  is  claimed- 

1.  The  employer  charged  with  such  liability  is  subject  to  the  provi- 
sions of  this  act,  whether  the  employee  has  actual  notice  thereof  or 
not:  and 

2.  Such  employee  shall  not,  at  the  time  of  entering  into  his  con- 
tract of  hire,  express  or  implied,  with  such  employer,  have  given  to  his 
employer  notice  in  writing  that  he  elects  not  to  be  subject  to  tlie  provi- 
sions of  this  act,    .     .  ." 

"Part  III.     Sec.   1.     There  is  hereby  created  a  board  which  shall 
be  known  as  the  industrial  accident  board,  consisting  of  three  mem- 
bers to  be  appointed  by  the  governor,  by  and  with  the  consent  of  the 
senate,  one  of  whom  shall  be  designated  by  the  governor  as  chairman 
Appointments  to  fill  vacancies  may  be  made  during  recesses  of  the  sen- 
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ate,  but  shall  be  subject  to  confirmation  by  the  senate  at  the  next  ensu- 
ing session  of  the  legislature.  The  term  of  office  of  members  of  this 
board  shall  be  six  years,  except  that  when  first  constituted  one  member 
shall  be  appointed  for  two  years,  one  for  four  years,  and  one  for  six 
years.  Thereafter  one  member  shall  be  appointed  every  second  year  for 
the  full  term  of  six  years." 

"Sec.  2.  The  salary  of  the  chairman  shall  be  five  thousand  dollars  a 
year,  and  the  salary  of  each  of  the  other  two  members  so  appointed 
by  the  governor  shall  be  four  thousand  five  hundred  dollars  per  year. 
The  board  may  appoint  a  secretary  at  a  salary  of  not  more  than  three 
thousand  dollars  a  year,  and  may  remove  him  . 

"Part  IV.  Section  1.  Every  employer  filing  his  election  to  become 
subject  to  the  provisions  of  this  act,  as  hereinbefore  set  forth,  shall 
have  the  right  to  specify  at  the  time  of  doing  so,  subject  to  the 
approval  of  said  industrial  accident  board,  which  of  the  following 
methods  for  the  payment  of  such  compensation  he  desires  to  adopt,  to- 
wit : 

First.  Upon  furnishing  satisfactory  proof  to  said  board  of  his 
solvency  and  financial  ability  to  pay  the  compensation  and  benefits 
hereinbefore  provided  for.  to  make  such  payments  directly  to  his  em- 
ployees, as  they  may  become  entitled  to  receive  the  same  under  the 
terms  and  conditions  of  this  act;  or 

Second.  To  insure  against  such  liability  in  any  employers'  liability 
company  authorized  to  take  such  risks  in  the  state  of  Michigan;  or 

Third.  To  insure  against  such  liability  in  an  employers'  insurance 
association  organized  as  provided  in  Part  V  hereof;  or 

Fourth.  To  request  the  commissioner  of  insurance  of  the  State  of 
Michigan  to  assume  the  administration  of  the  disbursement  of  such 
compensation  exclusive  of  that  provided  for  in  Part  II,  section  4  herein 
and  the  collection  of  the  premiums  and  assessments  necessary  to  pay 
the  same,  as  provided  in  Part  VI  hereof. 

"Said  board,  however,  shall  have  the  right,  from  time  to  time,  to  re- 
view and  alter  its  decision  in  approving  the  election  of  such  employer 
to  adopt  any  one  of  the  foregoing  methods  of  payment,  if  in  its  judg- 
ment such  action  is  necessary  or  desirable  to  secure  and  safeguard  such 
payments  to  employees." 

"Section  2.  Nothing  herein  shall  affect  any  existing  contract  for 
employers'  liability  insurance  or  affect  the  organization  of  any  mutual 
or  other  insurance  company,  or  any  arrangement  now  existing  between 
employers  and  employees,  providing  for  the  payment  to  such  em- 
ployees, their  families,  dependents  or  representatives,  sick,  accident  or 
death  benefits,  in  addition  to  the  compensation  provided  for  by  this  act. 
But  liability  for  compensation  under  this  act  shall  not  be  reduced  or 
affected  by  any  insurance,  contribution  or  other  benefit  whatsoever  due 
to  or  received  by  the  person  entitled  to  such  compensation,  and  the 
person  so  entitled  shall,  irrespective  of  any  insurance  or  other  con- 


tract,  have  the  right  to  recover  the  same  directly  from  the  employer; 
and  in  addition  thereto,  the  right  to  enforce  in  his  own  name,  in  the 
manner  provided  in  this  act,  the  liability  of  any  insurance  company 
or  of  any  employers'  association  organized  under  the  provisions  of 
Part  V  hereof,  or  the  commissioner  of  insurance,  who  may,  in  whole 
or  in  part,  have  insured  the  liability  for  such  compensation ;  provided, 
however,  that  payment  in  whole  or  in  part  of  such  compensation  by 
either  the  employer  (or  the  insurance  company  carrying  such  risk  or  the 
commissioner  of  insurance  as  the  case  may  be)  shall,  to  the  extent 
thereof,  be  a  bar  to  recovery  against  the  other,  of  the  amount  so  paid." 

"Sec.  3.  Every  contract  for  the  insurance  of  the  compensation 
herein  provided  for,  or  against  liability  therefor,  shall  be  deemed  to 
be  made  subject  to  the  provisions  of  this  act,  and  provisions  thereof 
inconsistent  with  this  act  shall  be  yoid.  No  company  shall  enter  into 
any  such  contract  for  insurance  unless  such  company  shall  have  been 
approved  by  the  commissioner  of  insurance,  as  provided  by  law." 

"Sec.  4.  Any  employer  against  whom  liability  may  exist  for  com- 
pensation under  this  act  may,  with  the  approval  of  the  industrial  acc- 
dent  board,  be  relieved  therefrom  by: 

1.  Depositing  the  present  value  of  the  total  unpaid  compensation 
for  which  such  liability  exists,  assuming  interest  at  three  per  centum 
per  annum,  with  such  trust  company  of  this  state  as  shall  be  designated 
by  the  employee  (or  by  his  dependents,  in  case  of  his  death,  and  such 
liability  exists  in  their  favor),  or  in  default  of  such  designation  b3r 
him  (or  them)  after  ten  days'  notice  in  writing  from  the  employer,  with 
such  trust  company  of  this  state  as  shall  be  designated  by  the  indus- 
trial accident  board;  or 

2.  By  the  purchase  of  an  annuity,  within  the  limitations  provided 
by  law,  in  any  insurance  company  granting  annuities  and  licensed  in 
this  state,  which  may  be  designated  by  the  employee,  or  his  dependents, 
or  the  industrial  accident  board,  as  provided  in  sub-section  1  of  this  sec- 
tion." 

"Part  V.  Section  1.  Any  number  of  persons,  firms,  partnership  asso- 
ciations or  corporations,  not  less  than  five,  who  have  become  subject 
to  the  provisions  of  this  act,  and  who  own  or  operate  mills,  factories, 
manufacturing  establishments  of  any  and  every  kind,  buildings,  stores, 
hotels  and  mercantile  establishments,  or  any  combination  of  manufac- 
turing and  mercantile  business,  mines,  quarries,  blast  furnaces,  rail- 
roads and  transportation  companies,  telegraph  and  telephone  com- 
panies, or  who  are  engaged  in  the  production  or  supplying  of  gas 
and  electricity  for  lighting,  fuel,  power,,  or  other  purposes;  printing, 
publishing  and  bookmaking,  or  in  carrying  on  any  other  lawful  busi- 
ness in  the  state  of  Michigan,  may,  subject  to  the  approval  of  said 
industrial  accident  board,  associate  together  and  form  an  'incorporated 
company  for  the  purpose  of  mutual  insurance  of  its  members  against 
liability  for  any  and  all  payments  which  may  become  due  and  paya- 
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ble  to  their  employees  under  the  provisions  of  this  act  for  death  bene- 
fits, disability  benefits,  or  otherwise,  as  hereinbefore  set  forth;  provided, 
however,  that  the  persons,  firms  or  corporations  so  associating  them- 
selves together  for  the  organization  of  such  company  shall  have  on 
their  pay  rolls  at  that  time  not  less  than  ten  thousand  employees; 
and,  provided  further,  that  said  industrial  accident  board  may,  in  its  dis- 
cretion, limit  the  employers  forming  or  joining  in  the  organization 
of  any  such  company  to  those  engaged  in  industrial  operations  of  the 
same  general  character,  or  in  operations  in  which  the  risks  and  hazards 
incurred  by  their  employees  are  more  or  less  similar  in  nature  and  ex- 
tent." 

"Part  VI.  Section  1.  Whenever  five  or  more  employers,  who  have 
become  subject  to  the  provisions  of  this  act,  and  who  have  on  their  pay 
rolls  an  aggregate  number  of  not  less  than  ten  thousand  employees, 
shall  in  writing  request  the  commissioner  of  insurance  so  to  do,  he 
shall  assume  charge  of  levying  and  collection  from  them  such  premium 
and  dividends  as  may  from  time  to  time  be  necessary  to  pay  the  sums 
which  shall  become  due  their  employees,  or  dependents  of  their  em- 
ployees, as  compensation  under  the  provisions  of  this  act,  and  also  the 
expense  of  conducting  the  administration  of  such  funds;  and  shall  dis- 
burse the  same  to  the  persons  entitled  to  receive  such  compensation 
under  the  provisions  of  this  act ;  provided,  however,  that  neither  the 
commissioner  of  insurance  nor  the  state  of  Michigan  shall  become  or 
be  liable  or  responsible  for  the  payment  of  claims  for  compensation 
under  the  provisions  of  this  act  beyond  the  extent  of  the  funds  so 
collected  and  received  by  him  as  hereinafter  provided.'' 

The  limit  of  statutory  authority  seems  to  have  been  reached  in  the 
Arizona,  Nevada  and  New  York  laws,  excerpts  from  which  are  submitted. 

(C.) 

Arizona. 

"Sec.  2.  Compulsory  compensation  shall  be  paid  by  his  employer  to 
any  workman  engaged  in  any  employment  declared  and  determined  as  in 
Sec.  3  of  this  act  (as  provided  in  Sec.  8  of  Article  XVIII  of  the  State 
Constitution)  to  be  especially  dangerous,  whether  said  employer  be  a  per- 
son, firm,  association,  company,  or  corporation,  if  in  the  course  of  the 
employment  of  said  employee  personal  injury  thereto  from  any  accident 
arising  out  of,  and  in  the  course  of,  such  employment  is  caused  in  whole 
or  in  part,  or  is  contributed  to,  by  a  necessary  risk  or  danger  of  such 
employment,  or  a  necessary  risk  or  danger  inherent  in  the  nature  thereof, 
or  by  failure  of  such  employer,  or  any  of  his  or  its  officers,  agents,  or 
employee  or  employees,  to  exercise  due  care,  or  to  comply  with  any  law 
affecting  such  employment. 

"Sec.  4.  In  case  such  employee  or  his  personal  representative  shall  re- 
fuse to  settle  for  such  compensation    (as  provided  in  Sec.  8  of  Article 
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XVIII  of  the  State  Constitution,  and  chooses  to  retain  the  right  to  sue 
said  employer,  as  provided  in  any  law  provided  for  in  Sec.  7,  Article 
XVIII  of  the  State  Constitution),  he  may  so  refuse  to  settle  and  may 
retain  said  right. 

"Sec.  5.  It  is  hereby  declared  and  determined  to  be  contrary  to  public 
policy  that  any  employer  conducting  any  especially  dangerous  industry, 
through  any  of  his  or  its  officers,  agents,  or  employee  or  employees,  shall 
fail  to  exercise  due  care,  or  fail  to  comply  with  any  law  affecting  such 
employment,  in  such  manner  as  to  endanger  the  lives  and  safety  of  em- 
ployees thereof,  without  assuming  the  burden  of  the  financial  loss  through 
disability  entailed  upon  such  employees,  or  their  dependents,  through  such 
failure ;  and  it  is  further  declared  and  determined  to  be  contrary  to  public 
policy  that  the  burden  of  the  financial  loss  to  employees  in  such  dangerous 
employments,  or  to  their  dependents,  due  to  injuries  to  such  employees  re- 
ceived through  such  accidents  as  are  hereinbefore  mentioned  shall  be  borne 
by  said  employees  without  due  compensation  paid  to  said  employees,  or 
their  dependents,  by  the  employer  conducting  such  employment,  owing 
to  the  inability  of  said  employees  to  secure  employment  in  said  employ- 
ments under  a  free  contract  as  to  the  conditions  under  which  they  will 
work. 

"Sec.  6.  The  common  law  doctrine  of  no  liability  without  fault  is  hereby 
declared  and  determined  to  be  abrogated  in  Arizona  as  far  as  it  shall  be 
sought  to  be  applied  to  the  accidents  hereinbefore  mentioned. 

"Sec.  7.  When,  in  the  course  of  work  in  any  of  the  employments  de- 
scribed in  Sec.  3  above,  personal  injury  by  accident  arising  out  of  and  in 
the  course  of  such  labor,  service,  or  employment,  is  caused  to  or  suffered 
by  any  workman  engaged  therein,  by  any  risk  or  failure  specified  in  Sec. 
2  hereof,  then  such  employer  shall  be  liable  to  and  must  make  and  pay 
compensation  to  the  workman  injured,  and  his  personal  representative, 
when  death  ensues,  for  the  benefit  of  the  estate  of  the  deceased,  for  such 
injury  at  the  rates  and  in  the  manner  hereinafter  set  out  in  this  Act." 
Nevada. 

"Section  1.  If,  in  any  employment  to  which  this  act  applies,  personal 
injury  disabling  a  workman  from  his  regular  service  for  more  than  ten 
days,  or  death  by  accident,  arising  out  of  and  in  the  course  of  employment 
is  caused  to  a  workman,  the  workman  so  injured,  or  in  case  of  death,  the 
member  of  his  family,  as  hereinafter  defined,  shall  be  entitled  to  receive 
from  his  employer,  and  the  said  employer  shall  be  liable  to  pay.  the  com- 
pensation provided  for  in  this  act ;  provided,  that  recovery  hereunder  shall 
not  be  barred  zvliere  such  employee  may  have  been  guilty  of  contributory 
negligence  zuherc  such  contributory  negligence  is  slight  and  that  of  the 
employer  is  gross  in  comparison,  but  in  which  event  the  compensation  may 
be  diminished  in  proportion  to  the  amount  of  negligence  attributable  to 
such  employee,  and  it  shall  be  conclusively  presumed  that  such  employee 
was  not  guilty  of  contributory  negligence  in  any  case  where  the  violation 
of  any  statute  enacted  for  the  saefty  of  employees  contributed  to  such 
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employee's  injury;  and  it  shall  nut  be  a  defense:  (1)  That  the  employee 
cither  expressly  or  impliedly  assumed  the  risk  of  the  hazard  complained  of ; 
(2)  That  the  injury  or  death  was  caused  in  whole  or  in  part  by  the  want  of 
ordinary  or  reasonable  care  of  a  fellow  servant.  No  contract,  rule  or  regu- 
lation shall  exempt  the  employer  from  any  of  the  provisions  of  the  pre- 
ceding section  of  this  act." 

This  act  applies  to  employments  enumerated. 

"Section  12.  A  claim  for  compensation  for  the  injury  or  death  of  any 
employee  or  any  award  or  judgment  entered  thereon  shall  be  entitled  to 
a  preference  over  the  other  debts  of  the  employer  if  and  to  the  same  extent 
as  the  wages  of  such  employee  shall  be  so  preferred,  but  this  section  shall 
not  impair  the  lien  of  any  judgment  entered  upon  any  award." 

New  York. 

EMPLOYER'S  LIABILITY  LAW. 

"Sec.  200.  Employer's  Liability  for  Injuries. — When  personal  injury 
is  caused  to  an  employee  who  is  himself  in  the  exercise  of  due  care  and 
diligence  at  the  time  : 

1.  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  ma- 
chinery, or  plant,  connected  with  or  used  in  the  business  of  the  employer 
which  arose  from  or  had  not  been  discovered  or  remedied  owing  to  the 
negligence  of  the  employer  or  of  any  person  in  the  service  of  the  employer 
and  intrusted  by  him  with  the  duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant,  were  in  proper  condition. 

2.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  intrusted  with  any  superintendence  or  by  reason  of  the  negli- 
gence  of  any  person  intrusted  with  authority  to  direct,  control,  or  com- 
mand any  employee  in  the  performance  of  the  duty  of  such  employee.  The 
employee,  or  in  case  the  injury  results  in  death,  the  executor  or  adminis- 
trator of  a  deceased  employee  who  has  left  him  surviving  a  husband,  wife 
or  next  of  kin,  shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  employee  had  not  been  an  employee  of  nor  in 
the  service  of  the  employer  nor  engaged  in  his  work.  The  provision  of  law 
relating  to  actions  for  causing  death  by  negligence,  so  far  as  the  same  are 
consistent  with  this  act.  shall  apply  to  an  action  brought  by  an  executor  or 
administrator  of  a  deceased  employee,  suing  under  the  provisions  of  this 
article.  If  an  employer  enters  into  a  contract,  written  or  verbal,  with  an 
independent  contractor  to  do  part  of  such  employer's  work,  or  if  such  con- 
tractor enters  into  a  contract  with  a  sub-contractor  to  do  all  or  any  part 
of  the  work  comprised  in  such  contractor's  contract  with  the  employer, 
such  contract  or  sub-contract  shall  not  bar  the  liability  of  the  employer 
for  the  injuries  to  the  employees  of  such  contractor  or  sub-contractor, 
caused  by  any  defect  in  the  condition  of  the  ways,  works,  machinery,  or 
plant,  if  they  are  the  property  of  the  employer  or  are  furnished  by  him, 
and  if  such  defect  arose,  or  had  not  been  discovered  or  remedied,  through 
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the  negligence  of  the  employer,  or  of  some  person  intrusted  by  him  with 
the  duty  of  seeing  that  they  were  in  proper  condition.  (As  am'd  by  L. 
1910,  ch.  352.)" 

New  York. 

WORKMEN'S  COMPENSATION  LAW. 

(Declared  unconstitutional  by  New  York  Court  of  Appeals.) 

"Sec.  217.  Basis  of  Liability. — If,  in  the  course  of  any  of  the  employ- 
ments above  described,  personal  injury  by  accident  arising  out  of  and  in 
the  course  of  the  employment  after  this  article  takes  effect  is  caused  to 
any  workman  employed  therein,  in  whole  or  in  part,  or  the  damage  or 
injury  caused  thereby  is  in  whole  or  part  contributed  to  by 

(a)  A  necessary  risk  or  danger  of  employment  or  one  in  the  inherent 
nature  thereof ;  or 

(b)  Failure  of  the  employer  of  such  workman  or  any  of  his  or  its 
officers,  agents  or  employees  to  exercise  due  care,  or  to  comply  with  any 
law  affecting  such  employment;  then  such  employer  shall,  subject  as  here- 
inafter mentioned,  be  liable  to  pay  compensation  at  the  rates  set  out  in 
section  219-a  of  this  title;  provided,- that  the  employer  shall  not  be  liable 
in  respect  of  any  injury  which  does  not  disable  the  workman  for  a  period 
of  at  least  two  weeks  from  earning  full  wages  at  the  work  at  which  he  was 
employed,  and  provided,  that  the  employer  shall  not  be  liable  in  respect  of 
any  injury  to  the  workman  which  is  caused  in  whole  or  in  part  by  serious 
and  willful  misconduct  of  the  workman    .    .  ." 

The  abrogation  of  the  fellow-servant  and  contributory-negligence 
rules  gives  scant  relief  to  injured  workmen,  inasmuch  as  it  appears 
that  approximately  50  per  cent  of  all  accidents  are  due  to  inherent  risk 
and  the  attempt  to  place  the  responsibility  for  such  accidents  upon  the 
employer  has  been  so  learnedly,  clearly  and  convincingly  passed  upon  by 
the  New  York  Court  of  Appeals,  I  submit  such  parts  of  the  decision  as 
bear  directly  upon  the  question  of  Assumption  of  Risk.  I  regret  the 
limits  of  this  compilation  precludes  its  citation  in  full  and  commend  its 
careful  reading  and  thoughtful  consideration  by  all  who  believe  the  law 
to  be  now  as  it  was  "When  our  Constitutions  were  adopted;"  no  man 
without  fault  or  negligence  can  be  held  in  damages  for  injuries  sustained 
by  another. 

From  opinion  by  Judge  Werner,  New  York  Court  of  Appeals : 
"Under  the  common  law  the  employee  was  also  held  to  have  assumed 
the  ordinary  and  obvious  risks  incident  to  the  employment,  as  well  as 
the  special  risks  arising  out  of  dangerous  conditions  which  were  known 
and  appreciated  by  him.  This  doctrine,  too.  has  been  modified  by  statute 
so  that  under  the  labor  law  and  the  employers'  liability  act  the  employee 
is  presumed  to  have  assented  to  the  necessary  risks  of  the  occupation  or 
employment  and  no  others ;  and  these  necessary  risks  are  defined  as  those 
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only  which  are  inherent  in  the  nature  of  the  business  and  exist  after  the 
employer  has  exercised  due  care  in  providing  for  the  safety  of  his  employees, 
and  has  complied  with  the  laws  affecting  or  regulating  the  business  or 
occupation  for  the  greater  safety  of  employees. 

"We  have  said  enough  to  show  that  the  statutory  modifications  of 
the  'fellow-servant'  rule  and  the  law  of  'contributory  negligence'  are 
clearly  within  the  legislative  power.  These  doctrines,  for  they  are  noth- 
ing more,  may  be  regulated  or  even  abolished.  This  is  true  to  a  lim- 
ited extent  as  to  the  assumption  of  risk  by  the  employee.  In  the 
labor  law  and  the  employers'  liability  act,  which  define  the  risks  as- 
sumed by  the  employee,  there  are  many  provisions  which  cast  upon 
the  employer  a  great  variety  of  duties  and  burdens  unknown  to  the 
common  law.  These  can  doubtless  be  still  further  multiplied  and  ex- 
tended to  the  point  where  they  deprive  the  employer  of  rights  guar- 
anteed to  him  by  our  Constitutions,  and  there,  of  course,  they  must 
stop  as  we  shall  endeavor  to  demonstrate  later  on." 

"The  appellant  contends  that  the  classification  in  this  statute  of  a 
limited  number  of  employments  as  dangerous  is  fanciful  or  arbitrary, 
and  is,  therefore,  repugnant  to  that  part  of  the  fourteenth  amendment 
to  the  Federal  Constitution  which  guarantees  to  all  our  citizens  the 
equal  protection  of  the  laws.  Classification,  for  purposes  of  taxation,  or  of 
regulation  under  the  police  power,  is  a  legislative  function  with  which 
the  courts  have  no  right  to  interfere  unless  it  is  so  clearly  arbitrary 
or  unreasonable  as  to  invade  some  constitutional  right.  A  state  may 
classify  persons  and  objects  for  the  purpose  of  legislation,  provided 
the  classification  is  based  on  proper  and  justifiable  distinctions  CSt.  John 
v.  New  York,  201  U.  S.  033;  Missouri  Pac.  Ry.  Co.  v.  Mackey,  127  U. 
S.  205  [8  Sup.  Ct.  1161];  Minneapolis  &  St.  L.  Ry.  Co.  v.  Herrick,  127 
U.  S.  210  [8  Sup.  Ct.  1170];  Chicago,  K.  &  W.  R.  R.  Co.  v  Pontius,  157 
U.  S.  209),  and  for  a  purpose  within  the  legislative  power.  There  can  be 
no  doubt,  we  think',  that  all  of  the  occupations  enumerated  in  the  stat- 
ute are  more  or  less  inherently  dangerous  to  a  degree  which  justifies 
such  legislative  regulation  as  is  properly  within  the  scope  of  the  police 
power.  We  need  not  look  for  illustration  or  authority  outside  of  the 
labor  law  to  which  this  new  statute  has  been  added.  The  whole  of  that 
law  which  precedes  the  latest  addition  is  devoted  to  restrictions  and 
regulations  imposed  upon  employers  in  specified  occupations  or  con- 
ditions for  the  conservation  of  the  health,  safety  and  morals  of  em- 
ployees. These  restrictions  and  regulations  do  not  affect  all  employers 
alike  in  all  occupations;  nor  are  they  designed  to  have  that  effect. 
The  mandate  of  the  Federal  Constitution  is  complied  with  if  all  who 
are  in  a  particular  class  are  treated  alike.  ("Missouri  Pac.  Ry  Co.  v. 
Humes,  115  U.  S.  512,  523;  Barbier  v.  Connolly.  113  U.  S.  27;  Soon 
King  v.  Crowley,  113  U.  S.  703;  Magoun  v.  111.  Trust  &  Savings 
Bank,  170  U.  S.  283,  204;  People  ex  rel.  Hatch  v.  Reardon,  184  N.  Y. 
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431;  People  ex  rel.  Farrington  v.  Mensching,  187  N.  Y.  8,  16),  and  that, 
we  think,  is  the  effect  of  this  classification." 

"Thus  far  we  have  considered  only  such  portions  of  the  statute  as 
we  deem  to  be  clearly  within  the  legislative  power,  and  one  as  to 
which  there  is  difference  of  opinion.  This  we  have  done  because  we 
desire  to  present  no  purely  technical  or  hypercritical  obstacles  to  any 
plan  for  the  beneficent  reformation  of  a  branch  of  our  jurisprudence 
in  which,  it  may  be  conceded,  reform  is  a  consummation  devoutly  to 
be  wished.  In  this  spirit  we  have  called  attention  to  those  features  of 
the  new  statute  which  might  be  upheld  as  consonant  with  legislative 
authority  under  our  constitutional  limitations,  as  well  as  to  the  sec- 
tions upon  which  we  are  in  doubt.  We  turn  now  to  the  two  objections 
which  we  regard  as  fatal  to  its  validity. 

"This  legislation  is  challenged  as  void  under  the  fourteenth  amend- 
ment to  the  Federal  Constitution  and  under  section  6,  article  1,  of  our 
State  Constitution,  which  guarantee  all  persons  against  deprivation  of 
life,  liberty  or  property  without  due  process  of  law.    We  shall  not  stop 
to  dwell  at  length  upon  definitions  of  'life,'  'liberty,'  'property'  and  'due 
process  of  law.'    They  are  simple  and  comprehensive  in  themselves  and 
have  been  so  often  judicially  defined  that  there  can  be  no  misunderstand- 
ing as  to  their  meaning.     Process  of  law  in  its  broad  sense  means 
law   in   its   regular   course    of  administration   through   courts   of  jus- 
tice, and  that  is  but  another  way  of  saying  that  every  man's  right  to 
life,  liberty  and  property  is  to  be  disposed  of  in  accordance  with  those 
ancient  and  fundamental  principles  which  were  in  existence  when  our 
Constitutions  were  adopted.    'Due  process  of  law'  implies  the  right  of 
the  person  affected  thereby  to  be  present  before  the  tribunal  which 
pronounces  judgment  upon   the   question  of  life,  liberty  or  property 
in  its  most  comprehensive  sense;  to  be  heard  by  testimony  or  other- 
wise, and  to  have  the  right  of  controverting  by  proof  every  material 
fact  which  bears  upon  the  question  of  right  in  the  matter  involved.  If 
any  question  of  fact  or  liability  be  conclusively  presumed  against  him, 
this  is  not  'due  process  of  law.'    (Ziegler  v.  S.  &  N.  Ala.  R.  R.  Co.,  58 
Ala.  594.)    Liberty  has  been  authoritatively  defined  as  'the  right  of  one 
to  use  his  faculties  in  all   lawful  ways,  to  live  and   work   where  he 
will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue  any 
lawful  trade  or  vocation'   (Matter  of  Jacobs,  98  N.  Y.  98,  106);  and 
the  right  of  property  as  the  right  to  acquire,  possess  and  enjoy  it  in 
any  way  consistent  with  the  equal  rights  of  others  and  the  just  exac- 
tions and   demands   of   the   state.'     (Bertholf  v.   O'Reilly,   74   N.  Y. 
509,  515.)    The  several  industries  and  occupations  enumerated  in  the 
statute  before  us  are  concededly  lawful  within  any  of  the  numerous 
definitions  which  might  be  referred  to.  and  have  always  been  so.  They 
are,  therefore,  under  the  constitutional  protection.    One  of  the  inaliena- 
ble rights  of  every  citizen  is  to  hold  and  enjoy  his  property  until  it  is 
taken   from  him  by  due  process  of   law.    When   our  constitutions  were 
adopted  it  was  the  law  of  the  land  that  no  man  who  zva<s  without  fault 
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or  negligence  could  be  held  liable  in  damages  for  injuries  sustained  by  another. 
That  is  still  the  law,  except  as  to  the  employers  enumerated  in  the  new 
statute,  and  as  to  them  it  provides  that  they  shall  be  liable  to  their 
employees  for  personal  injur}'  by  accident  to  any  workman  arising 
out  of  and  in  the  course  of  the  employment  which  is  caused  in  whole 
or  in  part,  or  is  contributed  to,  by  a  necessary  risf  or  danger  of  the 
employment  or  one  inherent  in  the  nature  thereof,  except  that  there 
shall  be  no  liability  in  any  case  where  the  injury  is  caused  in  whole 
or  in  part,  or  is  contributed  to,  by  a  necessary  risk  or  danger  of  the 
man.  It  is  conceded  that  this  is  a  liability  unknown  to  the  common 
law,  and  we  think  it  plainly  constitutes  a  deprivation  of  liberty  and 
property  under  the  Federal  and  State  Constitutions,  unless  its  imposi- 
tion can  be  justified  under  the  police  power,  which  will  be  discussed 
under  a  separate  head.  In  arriving  at  this  conclusion  we  do  not  over- 
look the  cogent  economic  and  sociological  arguments  which  are  urged 
in  support  of  the  statute.  There  can  be  no  doubt  as  to  the  theory  of  this 
law.  It  is  based  upon  the  proposition  that  the  inherent  risks  of  an  em- 
ployment should  in  justice  be  placed  upon  the  shoulders  of  the  employer, 
who  can  protect  himself  against  loss  by  insurance  and  by  such  an  addition 
bo  the  price  of  his  zvarfes  as  to  cast  the  burden  ultimately  upon  the  con- 
sumer; that  indemnity  to  an  injured  employee  should  be  as  much  a  charge 
upon  the  business  as  the  cost  of  replacing  or  repairing  disabled  or 
defective  machinery,  appliances  or  tools;  that,  under  our  present  sys- 
tem, the  loss  falls  immediately  upon  the  employee  who  is  almost  invaria- 
bly unable  to  bear  it.  and  ultimately  upon  the  community  which  is  taxed 
for  the  support  of  the  indigent;  and  that  our  present  system  is  uncer- 
tain, unscientific  and  wasteful,  and  fosters  a  spirit  of  antagonism  be- 
tween employer  and  employee  which  it  is  to  the  interests  of  the 
state  to  remove.  We  have  already  admitted  the  strength  of  this  appeal 
to  a  recognized  and  widely  prevalent  sentiment,  but  we  think  it  is  an 
appeal  which  must  be  made  to  the  people  and  not  to  the  courts.  The 
right  of  property  rests  not  upon  philosophical  or  scientific  speculations 
nor  upon  the  commendable  impulses  of  benevolence  or  charity,  nor 
yet  upon  the  dicates  of  natural  justice.  The  right  has  its  foundation 
in  I  lie  fundamental  law.  That  can  be  changed  by  the  people,  but  not  by 
legislatures.  In  a  government  like  ours  theories  of  public  good  or  neces- 
sity are  often  so  plausible  or  sound  as  to  command  popular  approval, 
but  courts  are  not  permitted  to  forget  that  the  law  is  the  only  chart 
by  which  the  ship  of  state  is  to  be  guided.  Law  as  used  in  this 
sense  means  the  basic  law  and  not  the  very  act  of  legislation  which 
deprives  the  citizen  of  his  rights,  privileges  or  property.  Any  other 
view  would  lead  to  the  absurdity  that  the  Constitutions  protect  only 
those  rights  which  the  Legislatures  do  not  take  away.  If  such  eco- 
nomic and  sociological  arguments  as  are  here  advanced  in  support 
of  this  statute  can  be  allowed  to  subvert  the  fundamental  idea  of  prop- 
erty, then  there  is  no  private  right  entirely  safe,  because  there  is  no 
limitation  upon  the  absolute  discretion  of  Legislatures,  and  the  guar- 
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antees  of  the  Constitution  are  a  mere  waste  of  words.  (Wynehamer 
v.  People,  13  N.  Y.  378;  Taylor  v.  Porter,  4  Hill.  140,  145;  Norman  v. 
Heist,  5  Wats.  &  Serg.  193;  Hake  v.  Henderson.  4  Dev.  15.)" 

"We  conclude,  therefore,  that  in  its  basic  and  vital  features  the  right 
given  to  the  employee  by  this  statute  does  not  preserve  to  the  em- 
ployer the  due  process'  of  law  guaranteed  by  the  Constitutions,  for  it 
authorizes  the  taking  of  the  employer's  property  without  his  consent 
and  without  his  fault.  So  far  as  the  statute  merely  creates  a  uev.'  remedy 
in  addition  to  those  which  existed  before,  it  is  not  invalid.  The  State  has 
complete  control  over  the  remedies  which  it  offers  to  suitors  in  its  courts, 
even  to  the  point  of  making  them  applicable  to  rights  or  equities  already 
in  existence.  It  may  change  the  common  law  and  the  statutes  so  as  to 
create  duties  and  liabilities  which  never  existed  before.  It  is  true,  as 
stated  by  Mr.  Justice  Brown  in  Holden  v.  Hardy,  169  U.  S.  366,  385, 
386,  that  'the  law  is,  to  a  certain  extent,  a  progressive  science;  that 
in  some  of  the  states  methods  of  procedure,  which  at  the  time  the  Con- 
stitution was  adopted  were  deemed  essential  to  the  protection  and 
safety  of  the  people,  or  to  the  liberty  of  the  citizen,  have  been  found 
to  be  no  longer  necessary;  that  restrictions  which  had  formerly  been 
laid  upon  the  conduct  of  individuals,  or  of  classes  of  individuals,  had 
proved  detrimental  to  their  interests;  while,  upon  the  other  hand,  certain 
other  classes  of  persons,  particularly  those  engaged  in  dangerous  or 
unhealthful  employments,  have  been  found  to  be  in  need  of  additional 
protection  Even  before  the  adoption  of  the  Constitution  much  had 
been  done  toward  mitigating  the  severity  of  the  common  law,  particu- 
larly in  the  administration  of  its  criminal  branch.' 

"As  stated  by  Mr.  Webster  in  the  Dartmouth  College  case,  'the 
law  of  the  land  is  the  general  law;  the  law  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry  and  renders  judgment  only  after 
trial.' 

"If  we  are  warranted  in  concluding  that  the  new  statute  violates 
private  right  by  taking  the  property  of  one  and  giving  it  to  another 
without  due  process  of  law,  that  is  really  the  end  of  this  case.  But 
the  auspices  under  which  this  legislation  was  enacted,  no  less  than  its 
intrinsic  importance,  entitled  its  advocates  to  the  fullest  consideration 
of  every  argument  in  its  support,  and  we,  therefore,  take  up  the  dis- 
cussion of  the  police  power  under  which  this  law  is  sought  to  be  justi- 
fied. The  police  po'.ver  is.  of  course,  one  of  the  necessary  attributes 
of  civilized  government.  In  its  most  comprehensive  sense  it  embraces 
the  whole  system  by  which  the  state  seeks  to  preserve  the  public  order, 
to  prevent  offenses  against  the  law,  to  insure  to  citizens  in  their  intercourse 
with  each  other  the  enjoyment  of  their  own  so  far  as  is  reasonably  con- 
sistent with  a  like  enjoyment  of  rights  by  others.  Under  it  persons  and 
property  are  subjected  to  all  kinds  of  restraints  and  burdens  in  order 
to  secure  the  general  comfort,  health  and  prosperity  of  the  state.  But 
it  is  a  power  which  is  always  subject  to  the  constitution,  for  in  a  con- 
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stitutional  government  limitation  is  the  abiding  principle,  exhibited 
in  its  highest  form  in  the  constitution  as  the  deliberative  judgment  of 
the  people,  which  moderates  every  claim  of  right  and  controls  every 
use  of  power.  In  the  language  of  Chief  Justice  Shaw  in  Common- 
wealth v.  Alger,  7  Cush.  85:  'It  is  much  easier  to  perceive  and  realize 
the  existence  and  sources  of  this  power  than  to  mark  its  boundaries 
or  prescribe  limits  to  its  exercise.'  It  covers  a  multitude  of  thing*  that 
are  designed  to  protect  life,  limb,  health,  comfort,  peace  and  property  ac- 
cording to  the  maxim  sic  utcre  tuo  ut  alienum  non  laedas,  but  its  exercise 
is  justified  only  when  it  appears  that  the  interests  of  the  public  generally, 
as  distinguished  from  those  of  a  particular  class,  require  it,  and  when  the 
means  used  are  reasonably  necessary  for  the  accomplishment  of  the  desired 
end,  and  are  not  unduly  oppressive.  (Lawton  v.  Steele,  152  U.  S.  133,  137; 
Colon  v.  Lisk,  153  N.  Y.  188,  196;  AVright  v.  Hart,  182  N.  Y.  330.)  In 
order  to  sustain  legislation  under  the  police  power  the  courts  must 
be  able  to  see  that  its  operation  tends  in  some  degree  to  prevent  some 
offense  or  evil,  or  to  preserve  public  health,  morals,  safety  and  welfare. 
If  it  discloses  no  such  purpose,  but  is  clearly  calculated  to  invade  the 
liberty  and  property  of  private  citizens,  it  is  plainly  the  duty  of  the 
courts  to  declare  it  invalid,  for  legislative  assumption  of  the  right  to 
direct  the  channel  into  which  the  private  energies  of  the  citizen  may 
flow,  or  legislative  attempt  to  abridge  or  hamper  the  right  of  the  citi- 
zen to  pursue,  unmolested  and  without  unreasonable  regulation,  any 
lawful  calling  or  avocation  which  he  may  choose,  has  always  been  con- 
demned under  our  form  of  government.  Concrete  illustrations  of  what 
may  and  what  may  not  be  done  under  the  police  power  are  to  be  found 
in  this  very  labor  law  of  which  the  new  statute  is  a  part.  As  this  statute 
stood  before  article  14-a  was  added,  it  regulated  electric  work,  the  opera- 
tion of  elevators,  work  on  scaffolds,  work  with  explosives  and  com- 
pressed air,  the  construction  of  tunnels  and  railroad  work.  It  regu- 
lated the  hours  of  work  in  certain  employments;  it  directed  the  pay- 
ment of  wages  in  cash  at  specified  periods;  it  provided  for  the  pro- 
tection of  employees  engaged  in  the  erection  of  buildings;  it  com- 
pelled the  employer  to  guard  dangerous  and  exposed  machinery;  to 
construct  fire  escapes  and  ventilating  appliances;  to  provide  toilet  facili- 
ties, pure  drinking  water  and  sanitary  arrangements;  it  prohibited  the 
employment  of  women,  and  of  children  under  certain  ages,  in  specified 
occupations;  it  regulated  the  hours  of  labor  of  minors;  it  modified  the  fel- 
low-servant rule,  the  law  of  contributory  negligence  and  the  assumption  of 
risks;  and.  in  short,  it  imposed  upon  the  employer  many  restrictions  and 
duties  which  were  unknown  to  the  common  law.  Broadly  classified,  all 
these  and  similar  statutory  provisions  which  are  designed,  in  one  way 
or  another,  to  conserve  the  health,  safety  or  morals  of  the  employees, 
and  to  increase  the  duties  and  responsibilities  of  the  employer,  are 
rules  of  conduct  which  properly  fall  within  the  sphere  of  the  police 
power.  (Holden  v.  Hardy,  169  U.  S.  366;  Missouri  Pac.  Ry.  Co.  v. 
Mackey,  127  U.   S.   205.)    But  the  new  addition  to  the  labor  law   is  of 
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quite  a  different  character.  It  does  nothing  to  conserve  the  health, 
safety  or  morals  of  the  employees,  and  it  imposes  upon  the  employer 
no  new  or  affirmative  duties  or  responsibilities  in  the  conduct  of  his 
business.  Its  sole  purpose  is  to  make  him  liable  for  injuries  which  may 
be  sustained  wholly  without  his  fault,  and  solely  through  the  fault  of  the 
employee,  except  where  the  latter  fault  is  such  as  to  constitute  serious  and 
wilful  misconduct.  Under  this  law,  the  most  thoughtful  and  careful  em- 
ployer, who  has  neglected  no  duty,  and  whose  workshop  is  equipped 
with  every  possible  appliance  that  may  make  for  the  safety,  health 
and  morals  of  his  employees,  is  liable  in  damages  to  any  employee 
who  happens  to  sustain  injury  through  an  accident  which  no  human 
being  can  foresee  or  prevent,  or  which,  if  preventable  at  all,  can  only 
be  prevented  by  the  reasonable  care  of  the  employee  himself.  That 
this  is  the  unmistakable  theory  and  purpose  of  the  act  is  made  per- 
fectly plain  by  the  recital  in  section  215,  which  sets  forth  that  from 
the  nature,  conditions  or  means  of  prosecution  of  the  work  in  the  em- 
ployments which  are  classified  as  dangerous,  'extraordinary  risks  to 
the  life  and  limb  of  workmen  engaged  therein  are  inherent,  necessary 
or  substantially  unavoidable,  and  as  to  each  of  which  employments  it 
is  deemed  necessary  to  establish  a  new  system  of  compensation  for 
accidents  to  workmen.'  And  to  make  the  matter  still  more  plain,  the 
learned  counsel  for  the-  commission  argues  in  his  brief  that  if  it  is  com- 
petent for  the  legislature  to  say  to  the  employer  in  a  dangerous  trade, 
"Use  the  utmost  care  in  giving  your  workmen  safe  work,  so  that  no 
act  of  yours,  or  implement  of  yours,  or  work  that  you  set  them  to  do, 
shall  hurt  them,  and  if  you  fail  you  shall  be  liable  in  damages" — 
if  it  is  competent  to  make  such  a  law.  then  it  is  equally  competent  to  say 
as  in  this  new  act.  directly,  "You  shall  be  responsible  ^or  all  damages 
caused  by  unsafe  condition  of  work,"  and  that  is  just  what  the  liability 
for  trade  risks  under  the  new  act  means.'  In  this  argument  the  learned 
counsel  ignores,  or  at  least  misses,  as  we  think,  the  vital  distinction 
between  legislation  which  imposes  upon  an  employer  a  legal  duty,  for 
the  failure  to  perform  which  he  may  be  penalized  or  rendered  liable 
in  damages,  and  legislation  which  makes  him  liable  notwithstanding 
he  has  faithfully  observed  every  duty  imposed  upon  him  by  law.  At 
pages  46  and  47  of  the  report  of  the  commissioners  are  quoted  the  sev- 
eral pert'nent  provisions  of  our  State  Constitution.  (Art.  1,  sec.  18; 
art.  1,  sec  2;  art.  1,  .sec.  1;  art.  1,  sec.  6.)  With  reference  to  these  the 
commissioners  say:  'It  is  obvious,  on  a  mere  reading,  that  the  first 
section  makes  it  impossible  for  the  legislature  to  enact  any  law  which 
will  take  away  from  the  representatives  of  an  injured  workman  the 
right  of  action  there  named  for  injuries  causing  death,  nor  can  the  legis- 
lature limit  it  in  any  way.  It  is  equally  obvious,  it  seems  to  us,  that 
it  was  the  intention  of  the  second  section  of  the  Constitution  (art.  1, 
sec.  2)  to  provide  that  n  all  controversies  in  the  courts  of  law  either 
side  should  finally  have  a  right  to  a  jury  trial  on  the  question  of  lia- 
bility, and  however  successful  or  unsuccessful  jury  trials  may  be  in 
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cases  of  employers'  liability  or  in  other  cases,  that  solemn  mandate 
of  the  Constitution  cannot  be  set  aside.  The  third  and  fourth  sections 
of  the  Constitution  above  quoted  are  practically  those  which,  like  the 
fourteenth  amendment  of  the  Federal  Constitution,  provide  for  due 
process  of  law  in  all  legislation,  that  is,  speaking  generally,  which  pro- 
hibit the  passage  by  the  legislature  of  such  legislation  as  shall  arbi- 
trarily deprive  any  of  the  citizens  of  the  state  of  life,  liberty  or  property.' 

"These  are  interesting  and  salient  admissions,  but  the  ease  with 
which  these  constitutional  provisions  are  brushed  aside  is  startling. 
Continuing  the  commissioners  say:  'But  we  regard  it  as  settled  that 
the  legislature  has  power,  if  it  so  chooses,  to  change  or  abrogate  the 
common  law  on  employers'  liability,  or  the  employers'  liability  act,  or 
any  other  statutes  in  regard  thereto.  .  .  .  The  legislature  of  this 
state,  in  the  exercise  of  its  general  powers,  .  .  .  has  in  the  past 
so  legislated  as  to  prescribe  that  employers  in  New  York  industries 
shall  conduct  their  business,  use  their  machines  and  use  their  property 
in  such  ways  as  shall  conduce  to  the  safety  of  the  employees  and  the 
prevention  of  accident  and  disease.  Such  is  the  whole  purpose  of  the 
labor  law.  .  .  .  We  are  of  opinion  that  it  is  competent  for  the  legis- 
lature to  take  a  further  step  and  provide  conditions  of  the  carrying  on 
of  such  dangerous  industries — not  at  the  moment  conditions  as  to  the 
method  of  carrying  them  on, — but  conditions  providing  that  any  man 
in  the  state  who  carries  on  such  dangerous  trades  shall  be  liable  to 
make  compensation  to  the  employees  injured  either  by  the  fault  of  the 
employer  or  by  those  unavoidable  risks  of  the  employment.  The  effect 
of  such  a  statute  would  be  to  reverse  the  common  law  doctrine  that 
the  employee  assumes  the  risk  of  his  employment." 

"With  all  due  respect  to  the  members  of  the  commission,  we  beg  to 
observe  that  the  statute  enacted  in  conformity  with  their  recommenda- 
tions does  not  stop  at  reversing  the  common  law;  it  attempts  to  reverse 
the  very  provisions  of  the  Constitution,  which,  the  commissioners  admit, 
are  obviously  beyond  the  reach  of  the  legislature.  We  cannot  understand 
by  what  power  the  legislature  can  take  away  from  the  employer  a  consti- 
tutional guaranty  of  which  the  employee  may  not  also  be  deprived.  Tf  it 
is  beyond  the  power  of  the  legislature  to  take  from  the  representatives  of 
deceased  employees  their  rights  of  act:on  under  the  Constitution,  by  what 
measure  of  power  or  justice  may  the  legislature  assume  to  take  from  the 
employer  the  right  to  have  his  liability  determined  in  an  action  at  law? 
Conceding,  as  we  do,  that  it  is  within  the  range 'of  proper  legislative 
action  to  give  a  workman  two  remedies  for  a  wrong,  when  he 
had  but  one  before,  we  ask.  by  what  stretch  of  the  police 
power  is  the  legislature  authorized  to  give  a  remedy  for  no 
wrong?1  If,  before  the  passage  of  this  law,  the  employer  had 
a  right  to  a  jury  trial  upon  the  question  of  liability,  where  and 
how  did  he  lose  it?1  Can  it  be  taken  from  him  by  the  mere  assertion  that 
this  statute  only  reverses  the  common-law  doctrine  that  the  employee 
assumes  the  risk  of  his  employment?'    It  would  be  quite  as  logical  and 
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effective  to  argue  that  this  legislation  only  reverses  the  laws  of  nature, 
for  in  everything  within  the  sphere  of  human  activity  the  risks  which  are 
inherent  and  unavoidable  must  fall  upon  those  who  are  exposed  to  them. 
We  must  admit  that  what  the  legislature  may  prohibit  it  may  absolutely 
control.  Where  the  right  to  exist,  as  in  case  of  corporations,  depends 
upon  the  will  of  the  legislature,  that  right  may  be  granted  subject  to  pre- 
scribed conditions.  In  suck  a  case  an  employer  may  be  made  an  insurer 
of  the  safety  of  his  employees  as  a  condition  of  the  permission  to  engage 
in  business.  But  when  an  industry  or  calling  is  per  se  lawful  and  open 
to  all,  and,  therefore,  beyond  the  prohibitive  power  of  the  legislature,  the 
right  of  governmental  control  is  subject  to  such  reasonable  enactments 
as  are  directly  designed  to  conserve  health,  safety,  comfort,  morals,  peace 
•and  order.  (Lochner  v.  New  York,  198  U.  S.  45.)  For  the  failure  of 
an  employer  to  observe  such  regulations  the  legislature  may  unquestion- 
ably enact  direct  penalties  or  create  presumptions  of  fault  which,  if  not 
rebutted  by  proof,  may  be  regarded  as  sufficient  evidence  of  liability  for 
damages.  That  must  be  the  extreme  limit  of  the  police  power,  for  just 
beyond  is  the  Constitution,  which,  in  substance  and  effect,  forbids  that  a 
citizen  shall  be  penalized  or  subjected  to  liability  unless  he  has  violated 
some  law  or  has  been  guilty  of  some  fault." 

"We  have  yet  to  consider  certain  special  cases  upon  which  the  exponents 
of  this  new  law  have  planted  their  faith  and  hope,  and  these  run  along  such 
divergent  lines  as  to  indicate,  more  clearly  than  anything  else,  the  absence 
of  any  sound  legal  theory  upon  which  this  legislation  can  be  sustained. 
These  cases  are  cited  in  support  of  the  contention  that  the  common  law, 
and  our  statutes  furnish  many  illustrations  of  legal  liability  without  fault, 
but  we  shall  endeavor  by  analysis  to  show  how  inapplicable  they  are  to 
the  questions  now  before  the  court.  The  case  of  Marvin  v.  Trout,  199 
U.  S.  212,  arose  under  an  Ohio  statute  which  subjected  premises  used  for 
gambling  to  a  lien  for  money  lost  in  gambling.  The  statute  forbade 
gambling,  and  the  court  very  properly  argued  that  'the  power  of  the  State 
to  enact  laws  to  suppress  gambling  cannot  be  doubted,  and  as  a  means  to 
that  end,  we  have  no  doubt  of  its  power  to  provide  that  the  owner  of  the 
building  in  which  gambling  is  conducted,  who  knowingly  looks  on  and 
permits  such  gambling,  can  be  made  liable  in  his  property  which  is  thus 
used,  to  pay  a  judgment  against  those  who  won  the  money,  as  is  provided 
in  the  statute.  .  .  .  The  liability  of  the  owner  of  the  building  to  make 
good  the  loss  sustained,  under  the  circumstances  set  forth  in  the  statute, 
was  clearly  part  of  the  means  resorted  to  by  the  legislature  for  the  pur- 
pose of  suppressing  the  evil  in  the  interests  of  the  public  morals  and  wel- 
fare' ("p.  224).  A  more  cogent  illustration  of  the  undoubted  application  of 
the  police  power  cannot  be  found.  In  the  interest  of  good  morals  it  is 
not  merely  the  right  but  the  duty  of  the  State  to  suppress  gambling,  and 
the  case,  so  far  from  being  an  authority  for  the  idea  of  liability  without 
fault,  proceeds  directly  upon  the  theory  that  the  owner  was  at  fault  in  per- 
mitting his  premises  to  be  used  for  an  illegal  purpose.  Then  there  is  the 
case  of  Bertholf  v.  O'Reilly.  74  N.  Y.  509,  in  which  this  court  upheld  the 
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so-called  'civil  damage  act,'  which  gave  to  every  husband,  wife,  parent, 
guardian,  employer  or  other  person  who  should  be  injured  in  person  or 
property  or  means  of  support  by  any  intoxication  of  any  person  a  right 
of  action  against  any  person  who  by  selling  or  giving  away  intoxicating 
liquors  caused  the  intoxication,  in  whole  or  in  part,  and  subjecting  to  the 
same  liability  any  person  or  persons  owning  or  renting  or  permitting  the 
occupation  of  any  building  or  premises  with  knowledge  that  intoxicating 
liquors  were  to  be  sold  thereon.  In  that  case,  as  in  the  case  of  Marvin 
v.  Trout,  supra,  the  controlling  principle  was  that  the  State  had  the  right 
to  prohibit,  and,  therefore,  the  absolute  right  to  control.  As  Judge  An- 
drews pertinently  observed,  'the  right  of  the  State  to  regulate  the  traffic, 
in  intoxicating  liquors,  within  its  limits,  has  been  exercised  from  the  foun- 
dation of  the  government,  and  is  not  open  to  question.  The  State  may 
prescribe  the  persons  by  whom  and  the  conditions  under  which  the  traffic 
may  be  carried  on.  It  may  impose  upon  those  who  act  under  its  license 
such  liabilities  and  penalties  as  in  its  judgment  are  proper  to  secure  society 
against  the  dangers  of  the  traffic  and  individuals  against  injuries  committed 
by  intoxicated  persons  under  the  influence  of  or  resulting  from  their  intox- 
ication' (p.  517).  The  defendant  in  that  case,  it  is  true,  was  not  the  li- 
censee, but  he  had  rented  his  premises  for  the  traffic  in  intoxicating  liquors 
knowjng  that  they  were  to  be  so  used.  Upon  that  feature  of  the  case 
Judge  Andrews  said :  'The  liability  imposed  upon  the  landlord  for  the 
acts  of  the  tenant  is  not  a  new  principle  in  legislation.  His  liability  only 
arises  when  he  has  consented  that  the  premises  may  be  used  as  a  place  for 
the  sale  of  liquors.  Fie  selects  the  tenant,  and  he  may,  without  violating 
any  constitutional  provision,  be  made  responsible  for  the  tenant's  acts  con- 
nected with  the  use  of  the  leased  property'  (p.  525).  That  is  very  far  from 
being  a  case  of  liability  without  fault.  The  enactment  of  the  'civil  damage 
act'  was  clearly  within  the  police  power,  and  the  liability  imposed  did  not 
deprive  either  the  tenant  or  the  landlord  of  'due  process  of  law,'  for  each 
had  the  right  to  his  day  in  court  and  an  opportunity  to  disprove  the  facts 
upon  which  the  statutory  right  of  action  depended.  Let  us  suppose,  how- 
ever, that  the  statute  had  gone  so  far  as  to  provide  that  the  mere  fact  of 
selling  liquor  by  the  tenant,  or  the  mere  fact  of  renting  the  premises  for 
that  purpose  by  the  landlord,  should  be  deemed  conclusive  proof  of  the 
intoxication  of  the  person  to  whom  the  liquor  was  sold,  and  of  the  fact 
that  the  person  bringing  the  suit  had  suffered  injury  thereby,  so  that  the 
person  sued  could  not  be  heard  to  deny  or  disprove  his  responsibility  for 
the  intoxication  or  the  injury  resulting  therefrom.  Would  that  be  'due 
process  of  law'  ?  Suppose  that  the  Ohio  statute,  which  was  also  clearl.p 
within  the  general  scope  of  the  police  power,  had  imposed  upon  the  land- 
lord a  liabilty  for  money  lost  in  gambling  on  his  premises  without  hi* 
knowledge  of  the  purpose  for  which  the  building  was  used,  and  had  de 
clared  that  evidence  of  the  mere  loss  of  the  money  should  be  sufficient 
to  sustain  a  judgment  against  him.  That  would  clearly  be  a  case  of  lia 
bility  without  fault ;  but  what  court,  controlled  by  constitutional  limitations, 
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would  render  such  a  judgment?  We  are  referred  to  the  case  of  Chicago 
Rock  Island  &  Pacific  Ry.  Co.  v.  Zernecke.  183  U.  S.  582,  as  an  illustratior 
of  liability  without  fault.  We  think  that  case  has  no  analogy  to  the  casi 
at  bar.  There  a  statute  of  Nebraska  imposed  upon  railroad  corporation: 
a  liability  for  all  injuries  to  passengers  except  when  occasioned  by  th< 
criminal  negligence  of  the  person  injured,  or  when  the  injury  was  sus- 
tained in  the  violation  of  some  express  rule  or  regulation  of  the  corpora- 
tion. The  point  decided  in  that  case  was  that  this  rule  of  liability  was  3 
part  of  the  very  statute  under  which  the  corporation  took  its  charter.  The 
defendant  in  the  case  at  bar  is  a  railroad  corporation,  and  as  such  may  be 
subject  to  State  regulations  which  would  not  apply  to  other  corporations 
or  to  individuals,  but  we  are  not  now  concerned  with  that  question,  since 
the  statute  before  us  has  reference  to  employers  in  their  relations  witl< 
their  employees,  and  not  to  railroads  in  their  service  to  the  public. 

"In  support  of  this  new  statute  we  are  also  asked  to  consider  the  sup- 
posed analogies  of  the  law  of  deodands ;  the  common-law  liability  of  the 
husband  for  the  torts  of  his  wife ;  the  liability  of  the  master  for  the  act? 
of  his  servant,  and  the  liability  of  a  ship  for  the  care  and  maintenance  of 
sick  or  disabled  seamen.  From  the  historical  point  of  view,  these  sub- 
jects might  be  very  entertainingly  elaborated,  but  for  the  practical  pur- 
poses of  this  discussion  they  may  be  very  briefly  disposed  of.  If  the  law 
of  deodands  was  ever  imported  into  this  country,  it  has  never,  to  our 
knowledge,  found  expression  in  a  single  statute  or  judicial  decision.  It 
was  one  of  those  primitive  conceptions  of  justice  under  which  a  chattel 
which  caused  the  death  of  a  human  being  was  forfeited  to  the  king.  We 
are  unable  to  see  what  bearing  it  can  have  upon  the  question  whether, 
under  our  constitutions,  it  is  due  process  of  law  to  render  a  man  liable 
for  damages  when  he  has  been  guilty  of  no  fault.  Quite  as  far  fetched 
seems  the  argument  based  upon  the  common-law  liability  of  the  husband 
for  the  torts  of  his  wife.  Under  the  common-law  unity  of  husband  and 
wife,  the  latter  was  presumed  to  act  under  the  compulsion  of  the  former; 
and  the  wife  could  never  be  sued  alone.  As  the  marriage  vested  the  hus- 
band with  the  personal  property  of  the  wife,  it  was  simply  logical  that 
he  should  pay  her  obligations.  So  with  the  liability  of  the  master  for  the 
acts  of  his  servant,  the  whole  theory  is  expressed  in  the  maxim  qui  facit 
per  aliiim  facit  per  sc.  He  who  acts  through  another  acts  himself.  How 
do  these  illustrations  support  the  principle  of  liability  without  fault? 
Could  a  husband  or  master  be  held  liable  under  the  common  law  when 
the  wife  or  servant  had  been  guilty  of  no  wrong?  Would  the  common 
law  have  denied  to  the  husband  or  master  the  right  to  provide  that  no 
tort  had  been  committed  by  the  wife  or  servant?  The  admiralty  cases  of 
The  Osceola,  ,189  U.  S.  158;  The  City  of  Alexandria,  17  Fed.  Rep.  399, 
and  the  case  of  Scarff  v.  Metcalf,  3  07  N.  Y.  211,  seem  to  us  equally 
inapplicable  as  authorities  for  the  proposition  that  the  law  recognizes  lia- 
bility without  fault.  It  is  common  knowledge  that  the  contracts  and  ser- 
vices of  seamen  are  exceptional  in  character.  A  seaman  engages  for  the 
voyage.    He  is  subject  to  physical  discipline,  and  exposed  to  hardships 
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and  dangers  peculiar  to  the  sea.  He  is,  in  effect,  a  coadventurer  with  the 
master,  and  shares  in  the  risks  of  shipwreck  and  capture,  often  losing  his 
wages  by  casualties  which  do  not  affect  workmen  on  land.  For  these 
and  many  other  obvious  reasons  the  maritime  law  has  wisely  and  benev- 
olently built  up  peculiar  rights  and  privileges  for  the  protection  of  the 
seaman  which  are  not  cognizable  in  the  common  law.  When  he  is  sick  or 
injured  he  is  entitled  to  be  cared  for  at  the  expense  of  the  ship,  and  for 
the  failure  of  the  master  to  perform  his  duty  in  this  regard  the  ship  or 
the  owner  is  liable.  That  is  a  right  given  to  the  seaman,  and  a  duty  en- 
joined upon  the  master,  by  the  plainest  dictates  of  justice,  which  arise  out 
of  the  necessities  of  the  case;  and,  because  of  the  reason  of  the  rule,  the 
right  and  duty  cease  when  the  contract  has  terminated  and  the  seaman 
has  been  returned  to  the  port  of  shipment  or  discharge,  or  has  been  fur- 
n.shed  with  means  to  do  so.  But  beyond  this  duty  on  the  part  of  the 
master  or  owner  there  seems  to  be  no  liability  whatever  for  injuries  sus- 
tained by  the  seaman  in  the  course  of  his  work.  We  think  it  may  con- 
fidently be  asserted  that  within  the  whole  range  of  the  maritime  law  there 
will  be  found  no  rule  which  renders  master,  owner  or  ship  liable  in  dam- 
ages for  an  injury  sustained  by  the  seaman  without  fault  on  the  part  of 
anyone,  or  without  any  fault  except  his  own.  The  case  of  Scarff  v.  Met- 
calf,  107  N.  Y.  211,  was  not  disposed  of  upon  any  such  theory,  but  was 
based  upon  the  neglect  of  the  master  to  perform  the  duty  of  caring  for 
the  injured  seaman  imposed  by  the  maritime  law.  The  legal  status  of  sea- 
men is  clearly  illustrated  in  the  case  of  Robertson  v.  Baldwin,  165  U.  S. 
275,  where  it  was  held  that  compulsory  personal  service  of  a  seaman  in 
performance  of  his  contract  was  not  a  violation  of  the  thirteenth  amend- 
ment to  the  Federal  Constitution  forbidding  slavery  or  involuntary  servi- 
tude. In  that  case  the  learned  justice  who  wrote  for  the  court  suggested 
that  enforced  service  under  a  seaman's  contract  was  not  involuntary 
within  the  Constitution,  although  the  contract  would  not  be  enforced  by 
the  courts.  But  in  the  later  case  of  Clyatt  v.  United  States,  197  U.  S. 
207,  it  was  held  that  peonage  or  enforced  service,  whether  under  a  vol- 
untary contract  of  service  or  not,  was  involuntary  servitude  and  forbidden 
by  the  Constitution  in  all  cases  save  those  arising  out  of  the  exceptional 
relations  of  the  seaman  to  his  ship,  the  child  to  its  parents,  and  the  ap- 
prentice to  his  master.  In  the  review  in  Robertson  v.  Baldwin,  supra,  of 
the  various  decisions  in  admiralty,  it  is  made  quite  clear  that  the  courts 
have  always  regarded  seamen  as  irresponsible  to  a  degree  which  makes 
them  incapable  of  fully  protecting  their  own  rights.  With  the  power 
given  to  the  employer  of  seamen  to  compel  specific  performance  of  their 
contracts,  there  are  imposed  certain  obligations  unknown  to  any  other 
relation.  It  is  a  relation  which  rests  on  affirmative  law  and  not  on 
natural  right.  We  can  find  no  analogy  between  a  case  arising  out  of 
such  relation  and  one  in  which  an  adult  of  sound  mind  and  capable  of 
freely  contracting  for  himself  voluntarily  enters  upon  employment  from 
which  he  ;s  at  liberty  to  withdraw  whenever  he  will. 
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"Great  reliance  is  placed  upon  the  case  of  St.  Louis  &  San  Francisco 
Ry.  Co.  v.  Mathews,  165  U.  S.  1,  in  support  of  the  contention  that  there 
may  be  liability  where  there  is  no  delinquency.  That  was  an  action 
brought  by  an  owner  of  land  adjoining  the  defendant's  railroad  to  recover 
damages  for  the  destruction  of  his  dwelling  house  and  other  buildings, 
caused  by  fire  which  spread  from  sparks  emitted  by  the  defendant's  loco- 
motives. The  action  was  brought  under  a  statute  of  the  State  of  Missouri 
which  provided  that  'each  railroad  corporation,  owning  or  operating  a 
railroad  in  this  State,  shall  be  responsible  in  damages  to  every  person  and 
corporation  whose  property  may  be  injured  or  destroyed  by  fire  com- 
municated, directly  or  indirectly,  by  locomotive  engines  in  use  upon 
the  railroad  owned  or  operated  by  such  railroad  corporation;  and  each 
such  railroad  corporation  shall  have  an  insurable  interest  in  the  prop- 
erty upon  the  route  of  the  railroad  owned  or  operated  by  it,  and 
may  procure  insurance  thereon  in  its  own  behalf,  for  its  protection 
against  such  damages.'  The  statute  was  upheld  as  being  within 
the  legislative  power  of  the  State.  That  decision  is  amply 
supported  by  a  number  of  reasons  which  have  no  application  to 
the  controversy  at  bar.  To  begin  with,  the  Constitution  of  Missouri  con- 
tained a  clause,  which  was  in  force  when  the  railroad  company  obtained  it? 
charter,  providing  that  'the  exercise  of  the  police  power  of  the  State  shall 
never  be  abridged,  or  so  construed  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the  equal  rights  of  indi- 
viduals, or  the  general  well-being  of  the  State.'  (Missouri  Const.,  Art. 
12,  Sec.  5.)  Another  ample  reason  is  found  in  the  fact  that  railroads 
alone  'have  the  privilege  of  taking  a  narrow  strip  of  land  from  each  owner, 
without  his  consent,  along  the  route  selected  for  the  track,  and  of  travers 
ing  the  same  at  all  hours  of  the  day  and  night,  and  at  all  seasons,  whether 
wet  or  dry,  with  locomotive  engines  that  scatter  fire  along  the  margin  of 
the  land  not  taken,  thereby  subjecting  all  combustible  property  to  extra- 
ordinary hazard  of  loss.'  (Grissell  v.  Housatonic  R.  R.  Co..  54  Conn. 
447.)  Then  again,  'the  right  to  use  the  agencies  of  fire  and  steam  in 
the  movement  of  trains  is  derived  from  legislation  of  the  State;  and  it 
certainly  cannot  be  denied  that  it  is  for  the  State  to  determine  what  safe- 
guards must  be  used  to  prevent  the  escape  of  fire,  and  to  define  the  extent 
of  the  liability  for  fires  resulting  from  the  operation  of  trains  by  means 
of  steam  locomotives.  This  is  a  matter  within  State  control.'  (Hartford 
Ins.  Co.  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  C,  62  Fed.  Rep.  904.)  A 
legislature  may,  if  it  chooses,  make  it  a  condition  of  the  right  of  way  to 
run  carriages  propelled  by  the  agency  of  fire,  that  the  corporation  employ- 
ing them  shall  be  responsible  for  all  injuries  which  fire  may  cause  (Inger- 
soll  &  Quigley  v.  Stockbridge  &  Pittsfield  R.  R.  Co.,  8  Allen  438;  Grand 
Trunk  Ry.  Co.  v.  Richardson,  9  U.  S.  454.)  And,  finally,  these  statutes 
are  designed  to  protect  the  rights  of  those  who  have  no  contractual  rela- 
tions to  the  corporations  which  inf licet  the  injury.  In  such  a  case,  when 
both  parties  are  equally  faultless,  the  legislature  may  properly  consider 
it  to  be  just  that  the  duty  of  insuring  private  property  against  loss  or  in- 
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jury  caused  by  the  use  of  the  dangerous  instruments  should  rest  upon 
the  railroad  company,  which  employs  the  instruments  and  creates  the  peril 
for  its  own  profit,  rather  than  upon  the  owner  of  the  property  who  has 
no  control  over  or  interest  in  these  instruments.  Quite  aside  from  the 
considerations  which  support  such  a  statutory  liability  against  railroad 
corporations,  it  may  be  added  that  it  is  in  no  sense  an  extension  of  the 
rule  of  the  common  law  to  modern  conditions,  but  in  reality  a  return  to 
the  original  common-law  doctrine  under  which  every  person  who  permitted 
fire  started  by  him  to  escape  beyond  his  house  or  close  was  liable  to  every- 
one who  suffered  loss  or  injury  thereby.  The  severity  of  that  early  English 
rule  was  moderated  by  numerous  statutes,  among  which  are  G  Anne  and 
14  Geo.  III.  As  to  these  two  last-mentioned  statutes,  it  has  been  held 
that  they  became  by  adoption  a  part  of  the  common  law  of  this  State, 
under  which  neither  individuals  nor  corporations  are  liable  for  escaping 
fire  unless  there  is  negligence.  (Cases  cited.)  The  cited  cases  arising 
out  of  injuries  inflicted  by  animals  of  known  dangerous  or  vicious  pro- 
pensities, and  the  liability  which  has  often  been  imposed  for  the  main- 
tenance of  private  nuisances,  we  shall  not  discuss,  for  we  think  they  are 
governed  by  well-settled  principles  which  clearly  have  no  application  to 
the  questions  now  before  us. 

"In  the  addenda  to  the  instructive  brief  of  the  counsel  for  the  commis- 
sion our  attention  is  called  to  three  decisions  of  the  Federal  Supreme 
Court  which  have  been  but  recently  decided  and  not  yet  officially  re- 
ported. (Noble  State  Bank  v.  Haskell,  219  U.  S.  104;  Assaria  State  Bank 
v.  Dolley,  219  U.  S.  121,  and  Engel  v.  O'Malley,  219  U.  S.  12S.)  These 
cases,  it  is  contended,  strongly  support  the  validity  of  the  legislation  which 
we  are  condemning  because,  as  counsel  asserts,  they  go  directly  to  the 
ultimate  question :  'Is  the  act  an  unreasonable  regulation  of  the  status 
of  employment?'  We  have  tried  to  make  it  clear  that  in  our  judgment 
this  statute  is  not  a  law  of  regulation.  It  contains  not  a  single  provision 
which  can  be  said  to  make  for  the  safety,  health  or  morals  of  the  em- 
ployees therein  specified,  nor  to  impose  upon  the  enumerated  employers 
any  duty  or  obligation  des'gned  to  have  that  effect.  It  does  not  affect  the 
status  of  employment  at  all,  but  writes  into  the  contract  between  the  em- 
ployer and  employee,  without  the  consent  of  the  former,  a  liability  on  his 
part  which  never  existed  before  and  to  which  he  is  permitted  to  interpose 
nractically  no  defense,  for  he  can  only  escape  liability  when  the  employee 
is  injured  through  his  own  willful  misconduct.  That  is  a  defense  which 
needs  no  legislative  sanction,  since  it  would  be  abhorrent  to  the  most 
primitive  notions  of  justice  to  permit  one  to  impose  liability  for  his  will- 
fully self-inflicted  injuries  upon  another  who  is  wholly  free  from  responsi- 
bility for  them.  The  case  of  Engel  v.  O'Malley,  supra,  is  so  clearly  dis- 
tinguishable from  the  case  at  bar  that  we  need  only  state  the  facts  to 
mark  the  contrast.  The  Engel  case  arose  under  a  New  York  statute  which 
provides  that  individuals  and  firms  shall  not  engage  in  Mie  business  of  re- 
ceiving deposits   for   safe-keeping  or  for  transmission,  or   for  any  other 
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'purpose,  or  in  the  business  of  banking,  without  first  obtaining  from  the 
state  Comptroller  a  license.  The  same  statute  further  provides  that  appli- 
cants for  such  a  license  must  pay  a  prescribed  fee,  give  bonds  and  sub- 
mit to  other  restrictions.  We  have  already  passed  upon  the  constitution- 
ality of  certain  parts  of  that  statute  (L.  1907,  ch.  185)  in  Musco  v.  United 
Surety  Co.,  196  N.  Y.  459,  which  was  an  action  upon  a  bond  given  under 
it,  and  have  held  that  'the  regulation  of  the  business  of  receiving  deposits 
is  plainly  within  the  power  possessed  by  the  State  to  regulate  the  conduct 
of  various  pursuits  when  necessary  for  the  protection  of  the  public'  (p. 
465).  The  portion  of  the  statute  under  consideration  in  the  last  cited  case 
was  plainly  directed  against  an  obvious  evil  which  vitally  affected  the 
public  welfare.  The  City  of  New  York  is  the  gateway  through  which 
this  country  admits  each  year  thousands  of  poor  and  ignorant  immigrants 
who  deal  with  individuals  and  firms  engaged  in  the  business  of  exchanging 
domestic  for  foreign  money,  receiving  deposits  and  transmitting  remit- 
tances to  foreign  ports.  It  is  a  business  which  may,  and  probably  does, 
attract  some  irresponsible  and  mercenary  adventurers.  A  law  designed 
to  regulate  and  safeguard  such  a  business  in  a  way  which  affects  no  con- 
stitutional property  rights  is  plainly  within  the  police  power  of  the 
State.  That  is  all  that  was  involved  in  the  Musco  case,  and  that  is  the 
extent  to  which  this  court  has  passed  upon  the  constitutionality  of  the 
New  York  statute  (L.  1907,  ch  185  )  It  need  hardly  be  argued  that  a 
law  passed  under  the  guise  of  such  a  purpose,  but  having  in  fact  no  rela- 
tion to  it,  and  accomplishing  nothing  to  make  the  business  of  receiving 
deposits  more  safe,  would  be  as  far  beyond  the  sphere  of  the  police 
power  as  an  amendment  to  the  banking  law  requiring  banks  and  bankers 
to  protect  their  customers,  to  whom  they  pay  moneys,  against  thefts  or 
other  physical  losses  thereof;  or  an  amendment  to  the  labor  law  which 
would  compel  the  industrial  employers  to  give  each  employee  a  vacation 
on  full  pay  during  two  months  of  every  year. 

"As  to  the  cases  of  Noble  State  Bank  v.  Haskell,  219  U.  S.  104,  and 
Assaria  State  Bank  v.  Dolley,  219  U.  S.  121,  we  have  only  to  say  that  if 
they  go  so  far  as  to  hold  that  any  law,  whatever  its  effect,  may  be  upheld 
because  by  the  'prevailing  morality'  or  the  'strong  and  preponderant 
opinion'  it  is  deemed  'to  be  greatly  and  immediately  necessary  to  the 
public  welfare,'  we  cannot  recognize  them  as  controlling  of  our  con- 
struction of  our  own  constitution.  That  the  business  of  banking  in  the 
several  States  may  be  regulated  by  legislative  enactment  is  too  obvious 
for  discussion.  That  the  extent  to  which  such  State  regulation  may  be 
carried  must  depend  upon  the  difference  in  constitutional  provisions  is 
also  plain.  How  far  these  late  decisions  of  the  Federal  Supreme  Court 
are  to  be  regarded  as  committing  that  tribunal  to  the  doctrine  that  any 
citizen  may  be  deprived  of  his  private  property  for  the  public  welfare, 
we  are  not  prepared  to  decide.  All  that  it  is  necessary  to  affirm  in  the 
case  before  us  is  that  in  our  view  of  the  Constitution  of  our  State  the 
liability  sought  to  be  imposed  upon  the  employers  enumerated  in  the 
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statute  before  us  is  a  taking  of  property  without  due  process  of  law, 
and  the  statute  is,  therefore,  void." 

The  foregoing  principle  is  indirectly  sustained  in  the  case  of  State  of 
Ohio  ex  rel,  Cramer,  where  the  question  of  assumption  of  risk  was  raised 
in  the  argument.  The  Court  says:  "An  employer  who  elects  not  to  come 
into  the  plan  may  still  escape  liability  if  he  is  not  guilty  of  wrongful  act, 
neglect  or  fault." 
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CHAPTER  VI. 
ECONOMIC  WASTE. 

The  additional  liability  placed  upon  the  employers  due  to  the  modifi- 
cation and  abrogation  of  the  common  law  defenses,  and  the  passage  of 
employers'  liability  laws,  has  given  rise  to  the  necessity  of  employers 
seeking  protection  under  so-called  liability  insurance. 

Objection  has  been  raised  to  this  system  of  liability  insurance  upon 
the  ground  that  less  than  one-half  of  the  amount  contributed  for  em- 
ployers for  protection  has  reached  injured  workmen t  in  the  form  of 
compensation  for  injury. 

It  should  not  be  overlooked  that  the  employer  insured  against  legal 
liability  and  insurance  companies  have  been  under  no  obligation  to  com- 
pensate workmen  except  in  cases  where  the  legal  or  lawfully  imputed 
neg.igence  of  the  employer  contributed  to  the  accident. 

It  has  come  to  be  generally  recognized  that  the  vast  sums  contributed 
for  insurance  would  be  better  expended  in  providing  compensation  to 
injured  workmen.  Some  idea  of  the  enormous  economic  waste  resultant 
from  this  system  may  be  gained  from  the  following  data: 

The  following  from  the  "Report  of  the  New  York  Commission,  March 
19,  1910,"  treats  the  statistical  phase  of  the  subject: 

"(a)  That  only  a  small  proportion  of  the  workmen  injured  by  acci- 
dents of  employment  get  substantial  compensation,  and  therefore,  as  a 
rule,  they  and  their  dependents  are  forced  to  a  lower  standard  of  living, 
and  often  become  burdens  upon  the  State  through  public  or  private 
charity. 

"(b)  That  the  system  is  wasteful,  being  costly  to  employers  and  the 
State,  and  of  small  benefit  to  the  victims  of  accidents. 

"(c)  That  the  system  is  slow  in  operation,  involving  of  necessity 
great  delay  in  the  settlement  of  cases. 

"(d)  That  the  operation  of  the  law  breed--  antagonism  between  em- 
ployer and  employees. 

"The  support  furnished  these  objection-,  by  the  results  of  the  investi- 
gations conducted  by  the  commission,  and  by  other  facts,  was  regarded 
by  it  as  conclusive.  In  connection  with  the  first  objection,  the  com- 
mission investigated  181  cases  in  which  married  men  lost  their  lives 
in  industrial  accidents  in  1907  and  1!(0S  in  Erie  County  and  in  the 
Borough  of  Manhattan.  Of  this  number  it  was  found  that  the  families 
received  nothing  in  .">()  cases,  that  they  received  $100  or  less  in  12  cases; 
from  $101  to  $500  in  52  cases,  from  $501  to  $2  000  in  19  cases,  more 
than  $2,000  in  12  cases,  while  suits  were  pending  in  30  cases,  so  that 
in  79  per  cent  of  the  closed  cases  the  families  received  $500  or 
less,  and  in  only  7.9  per  cent  of  such  cases  did  they  receive  more 
than  $2,000,  .on  an  amount  equal  to  three  times  the  average 
yearly  earnings  of  the  workmen  considered.  An  investigation  of 
1040  work  accidents  by  the  State  labor  department,  in  which  total  losses 
and  payments  were  ascertained,  showed  that  in  404  of  the  902  cases  of 
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temporary  disability  (lasting  from  one  week  to  more  than  one  year) 
nothing  was  received  by  the  injured  person,  not  even  medical  expenses; 
while  in  304  cases  the  amount  recovered  from  the  employer  was  less  than 
one-half  the  loss  of  wages  and  expenses  of  the  injury.  In  7]  cases  there 
was  permanent  partial  disability,  reducing  the  earning  capacity  of  the 
employee  in  varying  amounts.  Of  this  number  18  received  nothing,  22 
received  $100  or  less,  14  received  from  $101  to  $500,  5  received  from  $501  to 
$2,000,  while  1  person  received  more  than  $2,000;  suits  were  still  pending 
in  11  cases.  In  902  cases  of  temporary  disability  there  was  a  wage  loss 
of  $66,800,  besides  medical  expenses  amounting  to  $20,000,  while  all  pay- 
ments by  employers  amounted  to  but  $25,339,  or  less  than  30  per  cent  of 
the  losses  and  costs.  Payments  in  cases  of  permanent  partial  disability 
make  a  somewhat  better  showing,  approximating  34  per  cent  of  the  actual 
losses,  though  this  omits  from  consideration  the  depreciated  earning  power ; 
while  in  10  cases  of  permanent  total  disability,  computed  on  a  basis  of  3 
3'ears'  wage  loss,  the  payments  by  employers  amounted  to  but  9.7  per  cent 
of  the  losses  and  costs.  Data  obtained  from  other  sources  indicate  the 
same  general  condition  of  inadequate  compensation  for  losses  as  suffered. 

"That  the  system  of  liability  and  damage  suits  entails  waste  is  shown 
by  the  fact  that  the  expenditures  of  327  firms  in  the  State  in  1907,  em- 
ploying 125,995  men,  amounted  to  $192,538  on  account  of  accidents,  acci- 
dent insurance,  legal  expenses,  etc.,  of  which  the  amount  paid  to  the  per- 
sons injured  was  but  $104,643.  or  54  per  cent  of  the  employers'  outgo  in 
this  connection.  Premium  receipts  and  payments  of  losses  by  nine  insur- 
ance companies  that  keep  separate  accounts  of  their  employers'  liability 
business  show  that  during  1906,  1907  and  190S  they  took  in  as  premiums 
$23,523,585  and  paid  out  in  insurance  $8,559,795!  or  but  36  per  cent  of  the 
premiums  received.  In  connection  with  attorneys'  fees,  which  are  fre- 
quently contingent  on  recoveries,  it  was  shown  that  in  14  of  the  51  cases 
investigated  the  fee  was  less  than  25  per  cent  of  the  recovery,  in  14  cases 
it  was  50  per  cent  or  more,  while  in  the  remaining  23  cases  it  was  more 
than  25  per  cent  and  less  than  50  per  cent." 
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Summary  of  Personal  Injury  Cases  1911  and  1912. 

Multnomah  County,  Oregon. 


1911  Employee   

General  Public 


Cases.  Amount  Sued  For.  Cases.  Damages  Allwd. 


99 
85 


174 


1912    Employee   124 

General  Public  ...  94 


218 


Actions  for  Personal  Injury- 
By  Employee,  1911...  99 
By  Employee,  1912...  124 


223 


Actions  for  Personal  Injury- 
By  General  Public,  1911  85 
By  General  Public,  1912  94 


1,603,907.75 
1,305,273.50 

2,909,181.25 
1,972,015.95 
1,227,622.15 

3,199,638.10 

1,603,907.75 
1,972,015.95 

3,575,923.70 

1,305,273.50 
1,227,622.15 


179  2,532,895.65 

Cases  for  1911. 

Dismissed    44 

Dropped  or  settled  out  of  court   11 

Removed  to  U.  S.  Court   16 

Pending    32 

Damages  allowed    67 

In  favor  of  defendant   19 

Jury  disagreed   


189 


37 
30 

67 
24 


37 
24 

61 

30 
8 

38 


133,356.50 
52,044.50 

185,401.00 
72,820.00 
27,841.00 

100,061.00 

133,356.50 
72,820.00 

206,176.50 

52,044.50 
27,841.00 

79,885.50 


Cases  for  1912.  Total. 


32 

76 

1 

12 

27 

¥ 

109 

141 

32 

99 

16 

35 

1 

1 

218 

407 

(Deduct  as  amount  sued  for  not  stated) 


184 
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CHAPTER  VII. 

What  Classes  Are  Entitled  to  Compensation  for  Injury  When  the  Re- 
lation of  Employer  and  Employee  Exists. 

The  refinements  and  artificialities  attempted  in  various  compensation 
acts  have  no  place  in  a  law  based  on  the  dictates  of  humanity  and  natural 

justice. 

Since  danger  is  inherent  in  all  industrial  activities,  the  classifications, 
"hazardous,  dangerous,  extra  hazardous,"  "inherently  constantly  danger- 
ous," "machinery  driven  by  mechanical  power,"  "power  driven  machinery" ; 
"machinery,"  except  for  the  determination  of  premium  rates  should  be 
eliminated  and  the  law  made  applicable  to  all  cases  where  the  relations 
of  employer  and  employee  exist. 

That  such  classification  eventuates  in  absurdities  is  evidenced  by  the 
fact  in  one  state  the  occupations  of  "driver  of  a  brewery  wagon,"  and  a 
"proof  reader  in  a  room,  with  shafting,"  are  classed  as  "inherently  con- 
stantly dangerous,"  and  that  of  driver  of  wagon  in  a  quarry  is  omitted. 
Another  proposed  law  applies  to  steamboats,  tugs  and  ferries,  but  lighter- 
ing and  barging  are  omitted. 

Ship  building  is  enumerated,  rigging  is  omitted.  Many  other  cases 
equally  absurd  might  be  cited.  The  same  reasoning  applies  where  the  law 
is  made  applicable  to  employers  who  employ  more  than  a  given  number. 
In  Ohio  the  law  applies  to  "any  employer  who  employs  five  or  more.  .  . 
but  employers  of  less  than  five  may  elect  to  come  under  this  act."  In 
Kansas  the  number  is  "fifteen  or  more."  In  Wisconsin,  all  employers  ex- 
cept casual  are  included.  In  Washington,  "this  act  is  intended  to  apply  to 
all  such  inherently  hazardous  works  and  occupations,  and  it  is  the  purpose 
to  embrace  all  of  them,  which  are  within  the  legislative  jurisdiction  of  the 
State,  in  the  following  enumeration,  and  they  are  intended  to  be  embraced 
within  the  term  'extra  hazardous'  wherever  used  in  this  act,  to-wit :  Fac- 
tories, mills  and  workshops  where  machinery  is  used;  printing,  electro- 
typing,  photo-engraving  and  stereotyping  plants  where  machinery  is  used; 
foundries,  blast  furnaces,  mines,  wells,  gas  works,  waterworks,  reduction 
works,  breweries,  elevators,  wharves,  docks,  dredges,  smelters,  powder 
works ;  laundries,  operated  by  power ;  quarries,  engineering  works :  logging, 
lumbering  and  shipbuilding  operations ;  logging,  street  and  interurban  rail- 
roads ;  buildings  being  constructed,  repaired,  moved  or  demolished ;  tele- 
graph, telephone,  electric  light  or  power  plants  or  lines,  steam  heating  or 
power  plants,  steamboats,  tugs,  ferries  and  railroads.  If  there  be  or  arise  any 
extra  hazardous  occupation  or  work  other  than  those  hereinabove  enumer- 
ated, it  shall  come  under  this  act,  and  its  rate  of  contribution  to  the  acci- 
dent fund  hereinafter  established,  shall  be.  until  fixed  by  legislation,  deter- 
mined by  the  department  hereinafter  created,  upon  the  basis  of  the  rela- 
tion which  the  risk  involved  bears  to  the  risks  classified  in  Section  4." 
The  California  act  applies  to  the  "State,  each  county,  city  and  county,  city, 
town,  village,  all  school  districts,  all  public  corporations,  every  person,  firm 
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and  private  corporation  who  has  any  person  in  service  under  any  contract 
of  hire,  express  or  implied,  oral  or  written,  omitting  casual  employees." 
The  Illinois  act  applies  to  enumerated  employments,  "determined  to  be 
especially  dangerous,"  casual  employees  omitted.  Massachusetts  act  ap- 
plies to  employees  of  "employers  who  are  subscribers."  The  Nevada  act 
applies  to  enumerated  employments,  "determined  to  be  especially  dan- 
gerous." New  Hampshire  act  applies  to  enumerated  employments,  "de- 
termined to  be  especially  dangerous."  The  Michigan  act  applies  "to  all 
except  casual."  The  New  Jersey  act  includes  all  "exclusive  of  casual 
employments."  Rhode  Island  act  applies  to  employers  who  employ  five 
or  more,  but  those  who  employ  a  less  number  may  come  under  provi- 
sions of  act.  Employee  means  any  person  whose  remuneration  does  not 
exceed  $1,800.00  a  year.  The  Wisconsin  act  provides.  "The  term  'em- 
ployee' .  .  .  shall  be  construed  to  mean :  1,  Every  person  in  the  service  of  the 
State,  or  of  any  county,  city,  town,  village,  or  school  district  therein,  under 
any  appointment,  or  contract  of  hire,  express  or  implied,  oral  or  written, 
except  any  official  of  the  State,  or  of  any  county,  city,  town,  village,  or 
school  district  therein :  provided,  that  one,  employed  by  a  contractor  who 
has  contracted  with  a  county,  city,  town,  village,  school  district,  or  the 
State,  through  its  representatives,  shall  not  be  considered  an  employee  of 
the  State,  county,  city.  town,  village,  or  school  district  which  made  the 
contract. 

"2.  Every  person  in  the  service  of  another  under  any  contract  of  hire, 
express  or  implied,  oral  or  written,  including  aliens,  and  also  including 
minors  who  are  legally  permitted  to  work  under  the  laws  of  the  State 
(who,  for  the  purposes  of  Section  2394-8,  shall  be  considered  the  same  and 
shall  have  the  same  power  of  contracting  as  adult  employees),  but  not 
including  any  person  whose  employment  is  but  casual  or  is  not  in  the  usual 
course  of  the  trade,  business,  profession,  or  occupation  of  his  employer." 

If  the  principle  underlying  Workmen's  Compensation  is  fundamentally 
sound  its  application  should  not  be  confined  to  particular  classes  or  num- 
bers, or  limited  to  those  "whose  remuneration  is  less  than  $1,800.00  per 
year,"  but  should  apply  to  all  when  conditions  and  dangers  vary  in  no 
essential  degree.  In  its ,  broadest  sense,  such  classification  is  a  denial  of 
the  equal  protection  of  the  laws. 
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CHAPTER  VIII. 

ELECTION  OR  COMPULSION 

From  report  of  the  Employers'  Liability  and  Workmen's  Compensa- 
tion Commission,  transmitted  by  the  President  to  Congress,  1912. 

"The  proposed  law  is  in  form  compulsory;  thatis.it  will  go  into  oper- 
ation irrespective  of  the  consent  of  the  employers  and  employees  covered 
by  it.  In  order  to  escape  the  constitutional  objection  that  the  law  in  its 
compulsory  form  operates  to  deprive  the  employer  of  his  property  with- 
out due  process  of  law,  the  commission  has  been  urged  to  propose  a  law- 
elective  in  form;  which  by  its  terms  will  permit  the  employers  or  their 
employees  to  accept  it  or  reject  it;  that  is.  to  be  bound  by  it  or  by  the 
provisions  of  the  common  law  or  statute  imposing  liability  for  negligence, 
as  they  may  choose.  Some  of  the  States  which  have  adopted  compensa- 
tion laws — as  for  example,  New  Jersey — have  so  provided,  but  it  has 
seemed  to  us  that  such  a  law  is  fundamentally  unsound.  A  law  is  a  rule 
of  conduct  prescribed  by  the  law-making  power.  It  should  operate  upon 
all  alike,  irrespective  of  the  wishes  of  the  private  persons  affected  by  it. 
it  would  seem  to  be  an  anomaly  in  legislation  to  prescribe  a  rule  of  con- 
duct to  be  observed  by  the  private  citizen  which  the  law-making  power 
deemed  to  be  wise,  just,  and  wholesome,  and  at  the  same  time  leave  it  to 
the  private  citizen,  as  his  pleasure  or  convenience  may  determine,  to  say 
whether  or  not  he  will  or  will  not  be  bound  by  the  terms  of  the  law." 

"Where  elective  laws  have  been  adopted  generally  provisions  are  in- 
serted for  the  purpose  of  coercing  an  acceptante  of  the  law,  as.  for  ex- 
ample, in  New  Jersey  it  is  provided  that  if  the  employer  does  not  accept 
the  compensation  law  he  shall  be  liable  as  at  common  law,  stripped  of  all 
his  common-law  defenses,  and  if  the  employee  does  not  accept  it  his  right 
of  action  at  common  law  shall  be  burdened  with  all  the  common-law 
defenses;  the  effect  of  which  is  to  present  a  right  of  election  in  form, 
but  compulsory  in  fact,  thus  clearly  indicating  that  the  wisdom  of  the 
compulsory  law  is  not  doubted  by  the  legislature,  but  that  it  is  made 
elective  in  form  only  to  escape  a  fancied  constitutional  difficulty.  This 
commission,  thoroughly  convinced  of  the  constitutionality  of  a  compul- 
sory law,  has  rejected  the  suggestion  to  make  it  elective. 

"To  provide  for  compensation  in  all  cases  whether  fault  exists  or  not 
and  at  the  same  time  permit  the  employee  to  elect  between  an  acceptance 
of  this  compensation  or  a  resort  to  the  common-law  remedy  would  sim- 
ply amount  to  a  perpetuation  of  the  principal  evils  of  the  existing  system. 
In  every  case  of  personal  injury  it  would  leave  the  employee  to  be  im- 
portuned by  personal-injury  lawyers  intent  upon  bringing  an  action  in 
order  to  obtain  a  large  contingent  fee. 

"It  may  well  be  argued  that  legislation  which  puts  upon  the  employer 
this  naked  burden  irrespective  of  fault,  without  the  compensating  circum- 
stance of  being  relieved  in  any  other  direction,  is  so  arbitrary  and  unrea- 
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sonable  as  to  fall  within  the  inhibition  of  the  fifth  amendment  against 
the  deprivation  of  property  without  due  process  of  law. 

"  'It  would  seem  that  there  may  be  other  cases  beside  the  every  day 
one  of  taxation,  in  which  the  share  of  each  party  in  the  benefit  of  a 
scheme  of  mutual  protection  is  sufficient  compensation  for  the  correla- 
tive burden  that  it  is  compelled  to  assume.* 

"The  exclusive-compensation  law  equalizes  the  burden.  While  the 
employer  is  made  liable  in  all  cases  of  accident  for  a  definite  amount,  he 
is  relieved  from  the  indefinite  liability  which  now  exists  in  some  cases, 
and  while  the  employee  surrenders  a  present  doubtful  and  expensive 
right  of  recovery  of  unlimited  damages  in  some  cases,  he  receives  in  ex- 
change a  definite  and  certain  remedy  in  all  cases.  ...  An  exclusive  law, 
as  it  seems  to  us,  proceeds  upon  intelligent  and  defensible  principles  of 
logic  and  justice.  However  this  may  be,  .  .  .  all  things  considered,  a 
statute  which  once  for  all  abrogates  for  employee  as  well  as  employer  the 
liability  based  upon  negligence  alone  and  puts  in  the  place  of  it  an  all- 
embracing  liability  based  upon  the  fact  of  injury  alone  is  a  logical  and 
fair  solution  of  the  problem  and  not  open  to  any  constitutional  objection. 

"When  the  employer  realizes  that  he  must  pay  and  the  employee 
realizes  that  he  must  take,  certain  definite  compensation  for  an  injury 
irrespective  of  the  cause,  the  incentive  on  the  part  of  the  employer  to  dis- 
tort the  facts  so  as  to  disprove  his  own  negligence,  and  that  of  the 
employee  on  his  part  to  distort  the  facts  in  order  to  exaggerate  the 
employer's  negligence,  will  be  gone  and  we  shall  be  able  to  obtain  state- 
ments from  both  more  nearly  in  accordance  with  the  truth. 

"  'It  is  and  should  be  a  function  of  legislation,  except  as  forbidden  by 
constitutional  restrictions,  to  modify  social  relationships  and  to  readjust 
social  burdens  in  accordance  with  public  necessities  and  an  enlightened 
public  policy.  In  order  to  do  this  it  can  not  take  away  vested  rights 
without  compensation,  hut  it  may,  as  to  the  future,  require  a  person  to 
pay  his  own  way  in  living  under  and  in  meeting  legitimate  regulation  of 
these  soc'al  relationships.  Neither  the  fifth  amendment  nor  the  four- 
teenth amendment  can,  I  think,  be  considered  as  requiring  that  Govern- 
ment shall  stand  still,  modifyin  g  none  of  its  policies  for  fear  that  some 
greater  burden  may  be  imposed  on  some  persons  than  under  existing 
laws.  These  constitutional  provisions  were  not  intended  to  put  Govern- 
ment into  a  plaster  cast  as  to  future  policies  in  respect  to  reasonable  reg- 
ulations of  the  laws  under  which  bu-iness  and  the  affairs  of  men  shall  be 
conducted,  nor  did  these  amendments  have  the  effect  of  preventing  legis- 
lation in  recognition  of  social  necessit'es  in  pursuance  of  a  wise  policy, 
reasonably  modifying  the  responsibility  inter  sese  of  husband  and  wife, 
of  parent  and  child,  of  guardian  and  ward,  or  of  master  and  servant,  even 
though  in  each  case  a  somewhat  greater  responsibility  might,  as  to  the 
future,  be  thrown  upon  certain  persons  or  classes  than  under  existing  law. 

"  'It  must  not  be  forgotten  that  the  law  is  a  progressive  science  and 
must  adapt  itself  to  the  new  necessities  of  society  and  to  the  new  relations 
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between  employers  and  employed  as  they  arise.  This  power  of  just  adapta- 
tion to  changing  conditions  is  inherent  in  all  government,  and  the  special 
matter  of  adopting  precautionary  measures  involving  increasing  liability 
has  been  greatly  expanded  in  the  past  century  owing  to  the  enormous  in- 
crease of  dangerous  occupations  and  of  occupations  so  far  detrimental  to 
health  of  employees  as  to  demand  special  precautions  for  their  well-being 
and  protection.'"    (Holden  v.  Hardy,  169  U.  S.  301.) 

Whether  the  reasoning  of  the  New  York  Court  of  Appeals  be  sustained 

or  not  by  the  Supreme  Court  of  the  United  States,  the  fact  remains  that 
a  law  which  holds  an  employer  liable  to  respond  in  damages  (liable  to  be 
ruinous  in  amount)  when  he  has  not  been  guilty  of  negligence,  is  not  based 
on  sound  logic  or  good  morals. 

The  overwhelming  necessity  of  compensating  the  victims  of  industrial 
accidents  furnishes  no  justification  for  the  imposition  of  the  burden  upon 
the  employer,  who  is  without  fault. 

The  New  York  decision  referred  to,  conclusive  as  it  is  in  logic,  lays  no 
obstacles  in  the  way  of  the  adoption  of  the  principles  of  compensation 
for  injury  it  points  out  one  way  it  cannot  be  done  and  another  way  in 
which  it  can  be  done,  and  eventually  must  come  to  be  regarded  by  all  clear 
reasoners  as  a  fair,  full  and  most  learned  exposition  of  the  questions  in- 
volved It  stands  as  a  light  upon  a  headland  warning  those  who  embark 
upon  the  uncharted  sea  of  experimental  legislation  of  the  dangers  im- 
pending. 

The  concurring  opinion  of  Chief  Justice  Cullen  contains  the  following: 

"But  individual  citizens,  following  the  ordinary  vocations  of  life,  asking 
no  favors  of  the  Government,  whether  a  corporate  or  other  franchise,  but 
only  the  protection  of  life  and  property,  which  every  government  owes 
to  its  citizens,  and  guilty  of  no  fault,  cannot  be  compelled  to  contribute 
to  the  indemnity  of  other  citizens,  who,  by  misfortune  or  the  fault  of  them- 
selves or  others,  have  suffered  injuries,  except  by  the  exercise  of  the 
power  of  taxation  imposed  on  all,  at  least  all  of  the  same  class,  for  the 
maintenance  of  public  charity.  Of  course, ,1  am  not  now  referring  to  obli- 
gations springing  from  domestic  relations." 

I  take  it  that  the  learned  Chief  Justice  used  the  word  "charity"  in  hs 
fullest  and  broadest  significance. 

(Opinion  of  the  court  in  same  case.) 

"Classification  for  purposes  of  taxation,  or  of  regulation  under  the  police 
power  is  a  legislative  function  with  which  the  courts  have  no  right  to 
interfere  unless  it  is  so  clearly  arbitrary  or  unreasonable  as  to  invade  some 
constitutional  right.  A  State  may  classify  persons  and  objects  for  the 
purpose  of  legislation,  provided  the  classification  is  based  on  proper  and 
justifiable  distinctions.  (St.  John  v.  New  York.  201  U.  S.  633;  Missouri 
Pac  Ry  Co  v  Mackey,  127  U.  S.  205  (8  Sup.  Ct.  1161)  ;  Minneapolis  & 
St.  L.  Ry.  Co.  v.  Herrick.  127  U.  S.  210  (8  Sup.  Ct.  1176)  ;  Chicago,  K. 
&  W.  R.  R.  Co.  v.  Pontius,  157  U.  S.  209).  and  for  a  purpose  within  the 
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legislative  power.    There  can  be  no  doubt,  we  think,  that  all  of  the  occu- 
pations enumerated  in  the  statute  are  more  or  less  inherently  dangerous 
to  a  degree  which  justifies  such  legislative  regulation  as  is  properly  within 
the  scope  of  the  police  power.    We  need  not  look  for  illustration  or  author- 
ity outside  of  the  labor  law  to  which  this  new  statute  has  been  added 
The  whole  of  that  law  which  precedes  the  latest  addition  is  devoted  to 
restrictions  and  regulations  imposed  upon  employers  in  specified  occupa- 
tions or  conditions  for  the  conservation  of  the  health,  safety  and  morals 
of  employees.     These  restrictions   and   regulations   do  not   affect  all  em- 
ployers alike  in  all  occupations,  nor  are  they  designed  to  have  that  effect 
The  mandate  of  the  Federal  Constitution  is  complied  with  if  all  who  are 
in  a  particular  class  are  treated  alike.    (Missouri  Pac.  Ry   Co   v  Humes 
115  U.  S.  512-523;  Barbier  v.  Connolly.  113  U.  S.  27;  Soon  Hing  v  Crow- 
ley, 113  U.  S.  703:  Magoun  v.  111.  Trust  &  Sav.  Bank,  170  U    S  283  294- 
People  ex  rel  Hatch  v.  Reardon,  1S4  N.  Y.  431 ;  People  ex  rel  Farrington 
v.  Menschmg,  187  New  York,  S,  16)  and  that,  we  think,  is  the  effect  of 
this  classification." 

Extract  from  Article  by  James  Harrington  Boyd  in  Michigan  Law 
Review  : 

"Our  problem  is  therefore  the  following:  Has  the  State  the  power  to 
regulate  its  industries  for  the  purpose  of  protecting  the  health,  safety  and 
general  welfare  of  the  community,  by  levying  a  tax  in  the  form  of  an  in- 
surance obligation  upon  such  industries,  for  the  benefit  of  all  employees 
injured  while  employed  in  the  same?" 

^Judge  Cooley  states  the  extent  of  the  taxing  power  as  follows: 
The  power  of  taxation  is  an  incident  of  sovereignty,  and  is  possessed 
by  the  Government  without  being  expressly  conferred  bv  the  people  It 
is  a  legislative  power:  and  when  the  people  by  their  Constitution,  create 
a  department  of  government,  upon  which  they  confer  the  power  to  make 
laws,  the  power  of  taxation  is  conferred  as  part  of  the  more  general 
power.  " 

"Everything  to  which  the  legislative  power  extends  may  be  the  subject 
of  taxation,  whether  it  be  person  or  property:  or  possession,  franchise  or 
privilege ;  or  occupation  or  right.    Nothing  but  express  constitutional  lim- 
itation upon  legislative  authority  can  exclude  anything  to  which  the  author- 
ity extends  from  the  grasp  of  the  taxing  power  if  the  legislature,  in  its 
discretion  shall  at  any  time  select  it  for  revenue  purposes;  and  not  only 
M  the  power  unlimited  in  its  reach  as  to  subjects,  but  in  its  very  nature 
it  acknowledges  no  limits  and  may  be  carried  even  to  the  extent  of  ex 
hausnon  and  destruction,  thus  becoming  in  its  exercise  a  power  to  destroy 
If  the  power  be  threatened  with  abuse,  security  must  be  found  in  the  re 
sponsibthty  of  the  legislature  that   imposes  the  tax   to   the  constituency 
wh,ch  must  pay  ,t.  The  judiciary  can  afford  no  redress  against  oppressive 
axation,  so  long  as  the  legislature,  in  opposing  it,  shall  keeP  within  t 
1  m.ts  of  legislative  authority  and  violate  no  express  provision  of  the  Con- 
stitution.   The  necessity  for  imposing  it  addresses  itself  to  the  legislative 
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discretion,  and  it  is,  or  may  be  an  urgent  necessity  which  will  admit  of 
no  property  or  other  conflicting  right  in  the  citizen  while  it  remains 
unsatisfied." 

"But  the  taxing  power  is  one  that  is  subject  to  very  distinct  and 
positive  limitations." 

"  'It  is  the  first  requisite  of  lawful  taxation  that  the  purpose  for  which 
it  is  laid  shall  be  a  public  purpose.'  The  decision  to  lay  a  tax  for  a  given 
purpose  involves  a  legislative  conclusion  that  the  purpose  is  one  for 
which  a  tax  may  be  laid;  in  other  words,  is  a  public  purpose.  But  the 
determination  of  the  legislature  on  this  question  is  not,  like  its  decision 
of  ordinary  questions  of  public  policy,  conclusive  either  on  the  other  de- 
partments of  the  Government  or  on  the  people.  The  question,  what  is 
and  what  is  not  a  public  purpose,  is  one  of  law;  and  though  unquestion- 
ably the  legislature  has  large  discretion  in  selecting  the  object  for  which 
taxes  shall  be  laid,  its  decision  is  not  final.  In  any  case  in  which  the 
leg;slature  shall  have  clearly  exceeded  its  authority  in  this  regard  and 
levied  a  tax  for  a  purpose  not  public,  it  is  competent  for  any  one  who  in 
person  or  property  is  affected  by  the  tax  to  appeal  to  the  courts  for 
protection." 

"Notwithstanding  the  vast  power  which  resides  in  the  States  to  tax, 
all  taxation  proceeds  upon  the  theory  that  a  corresponding  benefit  re- 
turns to  the  individual  taxed  for  the  property  which  belonged  to  him  and 
which  was  appropriated.  For  example,  in  the  use  of  a  general  tax  col- 
lected for  the  general  revenues  of  the  State,  it  is  assumed  that  the  State 
is  suffered  to  make  full  and  adequate  return  in  the  protection  which  the 
State  gives  to  the  individual,  life,  liberty,  and  property,  and  in  the  increase 
to  the  value  of  his  possessions  by  the  uses  to  which  the  State  applied 
the  money  contributed.  In  the  case  of  a  tax  which  is  levied  for  a  special 
purpose,  this  theory  of  return  becomes  emphasized  so  that  for  the 
purpose  of  determining  the  validity  of  the  tax.  it  becomes  necessary  to 
find  an  immediate  specific  benefit  passing  to  the  individual  taxed." 

"hi  the  words  of  Judgei  Cooley :  'Taxation  and  eminent  domain  indeed 
rest  substantially  on  the  same  foundation,  as  each  implies  the  taking  of 
private  property  for  the  public  use  on  compensation  made;  but  the  com- 
pensation is  different  in  the  two  cases.  When  taxation  takes  money  for 
the  public  use,  the  taxpayer  receives,  or  is  supposed  to  receive,  his  just 
compensation  in  the  protection  which  government  affords  to  life,  liberty, 
and  property,  in  the  increase  in  the  value  of  possessions  which  comes 
from  the  use  to  which  the  Government  applies  the  money  raised  by  the 
tax;  and  these  benefits  amply  support  the  individual  burdens.'" 

"Industrial  insurance  would  seem  in  part  to  come  within  the  scope  of 
regulative  legislation,  since  the  fund  necessary  to  be  raised  to  protect  the 
employed  class  must  necessarily  be  created  through  the  exercise  of  some 
form  of  the  taxing  power,  and,  moreover,  the  primary  object  of  such  regu- 
lative legislation  is  to  readjust  relat;ons  between  certain  classes  of  society 
to  the  development  of  the  public  welfare.    Therefore,  in  determining 
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whether  such  legislation  be  constitutional  or  not,  one  is  confronted  with 
the  limitations  placed  by  the  fifth  amendment  upon  the  exercise  of  the 
police  power  by  the  State  in  the  form  of  the  taxing  power." 

"In  the  case  of  Connelly  v.  Union  Sewer  Pipe  Co.,  the  court  says:  'A 
tax  may  be  imposed  upon  certain  callings,  and  trades,  for  when  the  State 
exerts  its  power  to  tax  it  is  not  bound  to  tax  all  pursuits  or  all  property 
that  may  be  legitimately  taxed  for  governmental  purposes.    It  would  be 
an  intolerable  burden  if  a  State  could  not  tax  any  property  or  calling 
unless  at  the  same  time  it  taxed  all  property  or  all  callings.    Its  discre- 
tion in  such  matters  is  very  great,  and  should  be  exercised  solely  with 
reference  to  the  general  welfare,  as  involved  in  the  necessity  of  taxation 
for  the  support  of  the  State.    A  State  may.  in  its  wisdom,  classify  prop- 
erty for  purposes  of  taxation,  and  the  exercise  of  its  discretion  is  not  to 
be  questioned  in  a  court  of  the  United  States  so  long  as  the  classification 
does  not  invade  rights  secured  by  the  Constitution  of  the  United  States.'  " 
"Industrial  insurance  as  already  ordered  is  a  State  regulation  read- 
justing the  relations  of  employer  and  employee  for  the  economic  welfare 
of  the  community.    For  this  purpose  the  State  appropriates  the  property 
of  the  employer  and  gives  it  to  .the  employee.  We  have  already  seen  that 
from  a  constitutional  standpoint,  the  status  of  the  employer  and  employee 
cannot  warrant  such  an  appropriation.    In  consequence,  if  the  principle 
above  stated  be  correct,  there  must  be  a  specific  benefit  moving  to  the 
class  taxed,  for  otherwise  no  relation  can  be  traced  between  it  and  the 
special  purpose  for  which  the  funds  realized  are  to  be  used     In  this  in- 
stance the  public  good  is  sought,  not  only  in  the  adequate  protection  of 
the  wage-earning  class,  but  also  in  the  prevention  of  the  vast  economic 
waste  now  arising  from  personal  injury  litigation.    Any  law,  then,  which 
justifies  the  appropriation  of  private  property  for  the  public  welfare  in 
this  respect  must  be  so  drawn  as  in  fact  to  produce  these  desired  results. 
So  far  as  the  employee  is  concerned,  it  is  clear  that  for  any  rights  of  his 
so  appropriated  comes  a  return  in  the  form  of  insurance  compensation 
However,  in  the  scheme  of  industrial  insurance  no  such  direct  benefit  is 
traceable  to  the  employer.    It  remains,  then,  that  he  be  indirectly  com- 
pensated m  the  only  way  possible  if  his  property  is  to  be  taken  specifically 
to  be  used  to  insure  the  employee  class,  viz.,  by  appropriate  protection 
against  the  present  evils  of  litigation.    Thus  one  would  surrender  to  the 
State  a  right  of  action  for  personal  injury  and  receive  insurance,  and  the 
other  would  pay  a  tax  in  exchange  for  protection  against  litigation     As  a 
result  each  party  would  have  received  a  peculiar  benefit  for  the  particular 
property  :nterest  involuntarily  surrendered  by  it  to  the  common  welfare  " 
"But  the  employers'  property  can  only  be  appropriated  in  the  form  of 
a  tax,  to  be  used  as  industrial  insurance  upon  the  condition  that  the  em- 
ployer being  so  taxed  obtains  a  peculiar  benefit.    That  is  to  say   if  Vs 
property  be  given  to  B,  under  the  guise  of  a  tax  for  the  public  need,  then 
A  must  be  put  in  a  special  class,  receiving  a  peculiar  beneift,  ;n  lieu  of 
his  appropriated  property.    Under  the  Ohio  law  the  employer  is  dis- 
charged from  suit  when  he  has  made  his  contribution  to  the  fund  which 
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complies  with  the  foregoing  principle.  In  other  words,  to  levy  this  tax 
without  giving  A  this  benefit  would  be  to  appropriate  his  property  with- 
out due  process  of  law.  Thus  to  pass  a  law  which  would  leave  the 
employee  the  right  to  exercise  the  option  as  to  whether  he  would  accept 
the  insurance  or  continue  to  exercise  his  present  •  rights  of  action  at  law 
would,  so  far  as  the  question  of  benefits  are  concerned,  leave  the  em- 
ployer class  exactly  where  it  is  at  present,  and  would  in  consequence 
be  the  appropriation  of  his  property  without  due  process  of  law,  for 
in  such  instance  such  a  law  would  not  only  fail  to  regulate  in  an  eco- 
nomic manner  the  relation  between  the  employer  and  employee  as 
desired,  but  would  also,  by  reason  of  continuing  the  opportunity  to  sue 
under  the  present  methods  for  personal  injuries,  fail  completely  to  carry 
out  the  sole  public  object  of  so-called  compensative  legislation,  namely, 
the  economic  welfare  of  the  community." 

"(a)  The  cases  which  sustain  bank  depositors'  guaranty  acts.  The 
constitutionality  of  these  laws  was  upheld  in  the  bank  guaranty  cases, 
in  which  Mr.  Justice  Holmes,  delivering  the  opinion  of  the  court,  said: 
"  'This  is  a  proceeding  against  the  governor  of  the  State  of  Okla- 
homa and  other  officials  who  constitute  the  state  banking  board,  to 
prevent  them  from  levying  and  collecting  an  assessment  from  the 
plaintiff  under  an  act  approved  December  17,  1907.  This  act  creates 
the  board  and  directs  it  to  levy  on  every  bank  existing  under  the  laws 
of  the  state  an  assessment  of  one  per  cent  of  the  bank's  average  daily 
deposits,  with  certain  deductions,  for  the  purpose  of  creating  a  depos- 
itors' guaranty  fund.  There  are  provisos  for  keeping  up  the  fund, 
and  by  an  act  passed  March  11,  1909,  since  the  suit  was  begun,  the 
assessment  is  to  be  5  per  cent.  The  purpose  of  the  fund  is  shown  by 
its  name.  It  is  to  secure  the  full  repayment  of  deposits.  When  a  bank 
becomes  insolvent  and  goes -into  the  hands  of  the  bank  commissioner, 
if  its  cash  immediately  available  is  not  enough  to  pay  depositors  in  full 
the  banking  board  is  to  draw  from  the  depositors'  guaranty  fund  (and 
from  additional  assessment,  if  required)  the  amount  needed  to  make 
up  the  deficiency.'  ...  In  answering  that  question  we  must  be 
cautious  about  pressing  the  broad  words  of  the  fourteenth  amendment 
to  a  dryly  logical  extreme.  Many  laws  which  it  would  would  be  vain  to 
ask  the  court  to  overthrow  could  be  shown,  easily  enough,  to  transgress 
a  scholastic  interpretation  of  one  or  another  of  the  great  guaranties 
in  the  Bill  of  Rights.  They  more  or  less  limit  the  liberty  of  the  indi- 
vidual, or  they  diminish  property  to  a  certain  extent.  We  have  few 
scientifically  certain  criteria  of  legislation,  and  as  it  is  often  difficult 
to  mark  the  line  where  what  is  called  the  police  power  of  the  states 
is  limited  by  the  Constitution  of  the  United  States,  judges  should  be 
slow  to  read  into  the  latter  a  nolumus  mutarc  as  against  the  law-making 
power." 

"  'The  substance  of  the  plaintiff's  argument  is  that  the  assessment 
takes  private  property  for  private  use  wthout  compensation.  And  while 
we  should  assume  that  the  plaintiff  would  retain  a  reversionary  interest 
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in  its  contribution  to  the  fund  so  as  to  be  entitled  to  a  return  of  what 
remained  of  it  if  the  purpose  were  given  up  (see  Danby  Bank  v.  State 
Treasurer,  39  Vt.  92,  98),  still  there  is  no  denying  that  by  this  law  a 
portion  of  its  property  might  be  taken  without  return  to  pay  debts  of  a 
failing  rival  in  business.  Nevertheless,  notwithstanding  the  logical  form 
of  the  objection,  there  are  more  powerful  considerations  on  the  other 
side.  In  the  first  place,  it  is  established  by  a  series  of  cases  that  an 
ulterior  public  advantage  may  justify  a  comparatively  insignificant  taking 
of  private  property  for  what,  in  its  immediate  purpose,  is  a  private  use. 

.  .  And  in  the  next,  it  would  seem  that  there  may  be  other  cases 
besides  the  everyday  one  of  taxation,  in  which  the  share  of  each  party 
in  the  benefit  of  a  scheme  of  mutual  protection  is  sufficient*  compensation 
for  the  correlative  burden  that  it  is  compelled  to  assume.  ...  At 
least  :f  we  have  a  case  within  the  reasonable  exercise  of  the  police 
power,  as  above  explained,  no  more  need  be  said." 


"The  statute  of  Washington  in  terms  abolishes  all  civil  actions  and 
causes  of  actions  for  personal  injuries  incurred  in  extra  hazardous 
employments,  and  the  jurisdiction  of  the  courts  therein  except  as  in  the 
act  provided." 

"And  in  so  far  as  the  case  just  cited  holds  that  this  act  was  a  proper 
exercise  of  the  police  power,  it  is  a  direct  authority  in  this  case  and  we 
think  reaches  a  correct  conclusion." 

"In  our  judgment  the  general  scheme  of  this  act  is  well  within  the 
police  power  of  the  state.  If  the  people  represented  by  their  legisla- 
ture are  of  opinion  that  the  public  interests  demand  that  industrial  in- 
surance ought  to  be  substituted  in  whole  or  in  part  for  actions  for 
wrongs,  this  court  certainly  cannot  say  they  are  in  error.  Judge  Cooley 
in  his  Constitutional  Limitations  says  this:  'Not  only  are  certain  ex- 
penditures absolutely  essential  to  the  continued  existence  of  the  govern- 
ment and  the  performance  of  its  ordinary  functions,  but  as  a  "matter 
of  policy  it  may  sometimes  be  proper  and  wise  to  assume  other  burdens 
which  rest  entirely  on  considerations  of  honor,  gratitude  or  charity. 
There  will,  therefore,  be  necessary  expenditures  which  rest  upon  con- 
siderations of  policy  only,  and  in  regard  to  the  one,  as  to  the  other,  the 
decision  of  that  department  to  which  alone  questions  of  state  policy 
are  addressed  must  be  accepted  as  conclusive.'  " 

(Northwestern  Improvement  Co.  v.  Cunningham,  Montana.) 

The  most  direct  and  economical  method  to  raise  the  fund  from  which 
compensation  for  injured  workmen  are  to  be  compensated  is  to  tax 
the  employer.    The  most  practical  method  is  by  way  of  state  insurance 


CONCLUSION. 

Thus  do  all  lines  of  argument  converge  to  the  same  conclusion. 

The  -elimination  of  differences  and  individual  error  leaves  one  broad 
and  controlling  principle  upon  which  all  agree,  and  wherein  they  agree 
is  in  recognition  of  a  fundamental  principle  which  may  be  accepted 
as  an  economic  truth,  to-wit. 

Danger  attends  all  industrial  activities,  and  injury  to  workmen  is 
an  element  in  the  cost  of  production  for  which  compensation  should 
be  made. 

From  which  the  following  is  a  corollary: 

Industry  being  responsible. 

Industry  should  compensate. 

To  compensate,  the  law  must  be  GENERAL. 

To  be  general,  the  law  must  be  COMPULSORY. 


